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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA
CIVIL DIVISION
DISCOVER BANK,
Plaintiff

CASE NUMBER:
50-2019-CA-013570-XXXX-MB

v.
EVAN S. GUTMAN,
Defendant, Pro Se

DEFENDANT'S OPPOSITION TO PLAINTIFF'S
"So - Called" RENEWED MOTION FOR SUMMARY
JUDGMENT

OPPOSITION
Defendant Evan Gutman, JD, CPA,, Pro Se, Opposes Plaintiff Discover Bank's THIRD
filing attempting to obtain Summary Judgment. Defendant Opposes their latest attempt, (now
stylistically titled as a "Renewed Motion") on the following additional grounds:
1.

As shown by Exhibit 3, Burr & Forman's Motion requests Summary Judgment be granted
by the County Court. However, this case is not within the Jurisdiction of the County
Court. This case is in the Jurisdiction of the Circuit Court. No valid Court Order
transferring jurisdiction has ever been issued, nor should it be.

2.

It is impossible for this Court to legally grant Plaintiff's "Renewed Motion for Summary
Judgment" because a Valid Counterclaim remains pending on the record within
this Court's Jurisdiction. This Court has never issued a Valid Written Order to Compel
Arbitration regarding the Counterclaim. See "DEFENDANT'S MOTION TO
VACATE VOID and UNFORCEABLE COUNTY COURT ORDER" filed concurrently.
That Motion is incorporated by reference herein, pursuant to FRCP 1.130(b).

3.

As shown by Exhibit 1(b), Burr & Forman, LLP, Violated Judge Curley's Divisional Rules
in Setting their Motion because they made no attempt to obtain Defendant's Consent
Prior to Setting the Hearing. As shown by Exhibit 1(a), Counsel UNILATERALLY set
the Hearing at approximately 11:51 a.m. on October 25, 2021. Subsequent to obtaining
a Court Order, Counsel sent Defendant an email at 11:56 am (See Exhibit 1(d)),
requesting his Consent. By that time, the rule had already been intentionally violated.
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RELEVANT FACTS and ARGUMENT
Defendant previously presented numerous legal grounds in prior Oppositions to Plaintiff's
continuing meritless (and notably failed attempts) to obtain a Summary Judgment, which they
now interestingly style anew as a "Renewed Motion for Summary Judgment." Pursuant to
FRCP 1.130(b), Defendant incorporates by reference herein all arguments previously presented
in his Oppositions. Rule 1.130(b) allows documents submitted to the Court to include by
reference prior filings, thereby alleviating the need of lengthy repetition. In addition, Defendant
now presents three additional grounds for denying Plaintiff's Motion as follows.
FIRST, Burr & Forman, LLP, filed their Motion with the wrong Court. As shown by
Exhibit 3, Counsel is requesting the County Court of the 15th Judicial Circuit grant their motion
for Summary Judgment. However, this case is not within the jurisdiction of the County Court.
This case is within the Jurisdiction of the Circuit Court. No valid Court Order has ever been
issued transferring jurisdiction of the case. Nor, should one be issued. Accordingly, this Court
lacks Jurisdiction to render any Order or Judgment on behalf of the County Court in this case.
In fact, this Court lacks jurisdiction to even consider Plaintiff's Motion or have any type of
hearing on it since it was presented to the wrong Court.
SECOND, it is impossible for this Court to legally grant Plaintiff's "Renewed Motion for
Summary Judgment" because a Valid Counterclaim remains pending on the record within
this Court's Jurisdiction. This Court has never issued a Valid Written Order to Compel
Arbitration regarding the Counterclaim. See "DEFENDANT'S MOTION TO VACATE VOID and
UNFORCEABLE COUNTY COURT ORDER" filed concurrently. Defendant's Counterclaim
currently pending within the jurisdiction of this Court, and incorporated by reference herein,
pursuant to FRCP 1.130(b). has a value substantially exceeding amounts Plaintiff meritlessly
alleges are due pursuant to their defective Complaint.
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THIRD, as shown by Exhibit 1(a) - 1(d), Burr & Forman, LLP, intentionally and
consciously Violated Judge Curley's Divisional Rules in Setting their Motion for hearing because
they did not make even the slightest attempt to obtain Defendant's Consent Prior to Scheduling
the Hearing. Specifically, as shown by Exhibit 1(a), Counsel Unilaterally set the Hearing at
11:51 a.m. on October 25, 2021. It was only subsequent to obtaining the Court Order they
wanted, that Counsel sent Defendant an email at 11:56 am requesting his Consent (See Exhibit
1(d)). However, by that time, the rule had already been intentionally violated.

As shown by

Exhibit 2(b), Judge Curley's Divisional Rules expressly state (emphasis added) :
"Prior to scheduling a special set hearing online, you must (1) clear the
hearing date and time with ALL parties. . . . "

The operative terms are "Prior" and "must."

The term "Prior" does NOT mean

"Subsequently." The term "must" does not mean optionally. Apparently, Burr & Forman, LLP
was dissatisfied with being subject to the difficulties all attorneys and litigants face with
scheduling hearings in today's over-burdened judicial environment. So, they just decided
unilaterally on their own to circumvent the process by intentionally violating a validly enacted
Court Rule, because they just didn't like the impact the rule had upon them. Then, they tried to
obtain Defendant's Consent "Post Hoc." Notably, Defendant did not respond. Put simply,
Defendant recognized, their unethical conduct was the equivalent of "trying to buy insurance
after the occurrence of the accident."
The most interesting aspect of this occurrence is the conduct of Burr & Forman, LLP in
setting the hearing date is almost precisely what Plaintiff's predecessor Counsel at Zwicker and
Associates, P.C. did. They also adopted a Unilateral course of action to Set a Hearing Date
without Defendant's consent, which likely contributed to their being substituted out of the case.
This case elegantly demonstrates how sanctimonious, arrogant and careless so many big
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firm lawyers really are, simply believing they can rely upon their professional contacts and
personal friendships to win cases.. It is also a case in which Defendant believes having
adequately "made his point" that unilateral action by big firm attorneys will no longer be
tolerated, places him on the verge of single-handedly "CRIPPLING" the entire Debt Collection
Industry on behalf of impoverished litigants. That will free up massive judicial resources
because Judges will no longer have to waste those precious resources on sanctimonious,
arrogant so-called "Creditor Rights" attorneys. In turn, Judges will be able to spend more time
adjudicating genuine legal issues pertaining to family custody cases, criminal matters, and a
wide host of other legitimate legal cases.
Ultimately, the Court now needs to squarely indicate whether its own rules are to be
accorded respect. Or alternatively, whether Procedural Rules are just a "Smokescreen," to be
wholly ignored and nullified in favor of "well-connected attorneys," while nefariously applied
against Pro Se litigants and those lacking knowledge in the law. That of course, is known as
the "Invidious Application of the Procedure / Substance Dichotomy."
Defendant reiterates that he incorporates by reference all prior arguments presented in
his Oppositions to Plaintiff's prior failed attempts to obtain Summary Judgment. Notably, those
documents include proofs that Plaintiff illegally obtained access to Defendant's credit report
AFTER instituting this litigation for the specific purpose of gaining an illegal, unfair advantage in
the litgation. Additionally, those documents include proof that Plaintiff failed to attach required
documents to their complaint as mandated by FRCP 1.130. Those documents also include
proofs that Plaintiff's alleged contract is an unenforceable contract of adhesion with
unconscionable provisions so numerous in nature, that are so morally egregious and in
contravention of public policy that they can not be fairly severed from the remainder of the
contract. The best example presented is that their Void and Unenforceable Contract expressly
defines a "default" as including the involuntary act of "DYING." (See Exhibit 4 herein). Thus,
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