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IN THE COUNTY COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA
CIVIL DIVISION
CITIBANK, N.A.,

CASE NUMBER:
50-2020-CC-005756-XXXX-MB

Plaintiff
MOTION FOR LEAVE TO AMEND
COUNTERCLAIM TO ALLOW
CLAIM FOR PUNITIVE DAMAGES
and TRANSFER JURISDICTION TO
CIRCUIT COURT AS
PUNITIVE DAMAGES ASSERTED
EXCEEDS COUNTY COURT
MONETARY JURISDICTION

v.
EVAN S GUTMAN
Defendant

(Fl. Stat. 768.72)

MOTION
Pursuant to Fl. Stat. 768.72; and FRCP 1.170 and 1.190, Defendant, Evan
Gutman, CPA, JD, most respectuflly MOVES the Court for Leave to allow Defendant to
AMEND his Counterclaim to include a claim for Punitive Damages. In support,
Defendant submits the attached Proffer of Proof and the proposed Amended
Counterclaim (Exhibit B). Defendant also requests IF this Motion is granted, the
Court transfer Jurisdiction to the Circuit Court from the County Court, because as
indicated in the proposed Amended Counterclaim attached, Defendant is seeking
Punitive Damages in an amount substantially exceeding $ 30,000.00, the otherwise
stated jurisdiction of this Court.
Defendant additionally, in reliance upon the honor, integrity and fairness of the
Palm Beach County Courts, hereby Waives his right to Jury Trial on all issues, including
but not limited to Punitive Damages, and relies upon the Court to render a fair Judgment
on all issues.
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IN THE COUNTY COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA
CIVIL DIVISION
CITIBANK, N.A.

CASE NUMBER:
50-2020-CC-005756-XXXX-MB

Plaintiff
v.

PROFFER OF PROOF IN SUPPORT
OF AMENDED COUNTERCLAIM
INCLUDING PUNITIVE DAMAGES

EVAN S GUTMAN
Defendant

Defendant, Evan Gutman CPA, JD submits this Proffer of Proof in support of
requesting this Honorable Court to grant leave to Amend the Counterclaim previously
filed, to include a Claim for Punitive Damages. The criteria for punitive damages is set
forth in Fl. Stat. 768.72, which states in relevant part as follows (emphasis added):

"768.72 Pleading in civil actions; claim for punitive damages (1) In any civil action, no claim for punitive damages shall be permitted
unless there is a reasonable showing by evidence in the record or
proffered by the claimant which would provide a reasonable basis for
recovery of such damages. The claimant may move to amend her or his
complaint to assert a claim for punitive damages as allowed by the rules of
civil procedure. The rules of civil procedure shall be liberally construed so
as to allow the claimant discovery of evidence which appears reasonably
calculated to lead to admissible evidence on the issue of punitive damages. . . .
(2) A defendant may be held liable for punitive damages only if the trier of
fact, based on clear and convincing evidence, finds that the defendant was
personally guilty of intentional misconduct or gross negligence. As used in
this section, the term:
(a) "Intentional misconduct" means that the defendant had actual knowledge of
the wrongfulness of the conduct and the high probability that injury or damage to
the claimant would result and, despite that knowledge, intentionally pursued that
course of conduct, resulting in injury or damage.
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(b) "Gross negligence" means that the defendant's conduct was so reckless or
wanting in care that it constituted a conscious disregard or indifference to the life,
safety, or rights of persons exposed to such conduct.

A.

PROFFER OF PROOF VIOLATION OF FLORIDA CONSUMER COLLECTION PRACTICES ACT
(Fl. Stat. 559.72 and 559.77(2) - Civil Remedies)

Fl. Stat. 559.72 states in relevant part as follows (emphasis added):
"559.72 Prohibited practices generally ...
(9) Claim, attempt, or threaten to enforce a debt . . . or assert the existence of
some other legal right when such person knows that the right does not
exist."

Plaintiff Citibank, N.A. asserted a nonexistent legal right to damages in two ways.
FIRST, Plaintiff asserted a legal claim to damages based on a claim of Quantum Meruit
even though Plaintiff knew such legal right did not exist. The asserted legal right did not
exist because a written contract existed between the parties (See Counterclaim Exhibits
1 and 2 attached). Florida law precludes a quantum meruit claim when a express
contract exists. In Agritrade v Quercia, 253 So.3d 28, 34-35 (2017) the Court wrote :
"In Florida, it is well-settled that "the law will not imply a contract where an express
contract exists concerning the same subject matter.") Real Estate Value Co. v Carnival
Corp., 92 So.3d 255, 263, n.2 (Fla. 3d DCA 2012) (quoting Kovtan v Frederiksen, 449
So.2d 1, 1 (Fla. 2d DCA 1984). See also Wiand v Wells Fargo Bank, N.A., 86
F.Supp.3d 1316, 1332 (M.D. Fla. 2015) (same)."

SECOND, Plaintiff asserted a nonexistent legal right to damages based on a
claim of "Account Stated." An "Account Stated" legal claim is predicated upon an
agreement between the parties as to the balance due and a Defendant's failure to
object to the alleged debt. Plaintiff had actual knowledge Defendant expressly objected
in writing to such as shown by Counterclaim Exhibits 3 - 6 attached. Those exhibits
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show Defendant sent multiple letters to Plaintiff's Counsel expressly stating he disputed
the alleged debt. Those letters also indicate Defendant's express written objection was
in "BOLD PRINT" on each letter. Defendant expressly utilized the term "validity" in his
letters thereby indicating his position was the amount due was "ZERO" and not the
amount claimed by Plaintiff. Plaintiff's Counsel expressly acknowledged receipt of the
letters (See Counterclaim Exhibits 1 - 4 attached). Fl. Stat. 559.77(2) titled as "Civil
Remedies" provides in relevant part as follows (emphasis added):
559.77 Civil remedies "(2) . . . The court may award punitive damages and may provide such
equitable relief as it deems necessary and proper, including enjoining the
defendant from further violations of this part."

Based on the foregoing, pursuant to Fl. Stat. 559.77(2) Defendant, Evan Gutman
CPA, JD may be awarded (in the discretion of the Court) punitive damages attributable
to Plaintiff, Citibank N.A.'s violation of the Florida Consumer Collection Practices Act.

B.

PROFFER OF PROOF PLAINTIFF'S GROSS NEGLIGENCE WARRANTS PUNITIVE DAMAGES

Fl. Stat. 768.72(2) states in relevant part as follows (emphasis added):
"(2) A defendant may be held liable for punitive damages only if the trier of
fact, based on clear and convincing evidence, find that the defendant was
personally guilty of intentional misconduct or gross negligence."

The same illegal acts committed by Plaintiff described in the preceding section
above, also warrant imposition of punitive damages, pursuant to Fl. Stat. 768.72(2).
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Defendant additionally notes Plaintiff has been filing massive numbers of these
legally defective complaints throughout the State of Florida. As shown by Exhibit "A"
attached, Defendant identified 68 complaints filed by Plaintiff in the Palm Beach County
Courts during the time frame of August, 2019 thru December, 2019. That constitutes
just one County of Florida, by one law firm, and for only a five-month period of time.
Each of these defective complaints assert a nonexistent legal right to damages based
on an illegitmate Quantum Meruit claim. There is no doubt Citibank, (as well as their
attorneys) are aware a written contract exists precluding the claim in all these cases,
because Citibank itself writes the contracts.
The detrimental impact upon the Court system caused by Plaintiff's intentional
misconduct, committed with wanton disregard for the legitimate rights of others, is as
follows. Judges must spend time addressing legally defective quantum meruit claims
on a massive scale. This unavoidably causes delays in adjudicating more important
legal matters such as cases involving domestic relations, child custody, criminal
misconduct and similar matters. Defendant will present copies of applicable portions of
these complaints to the Court in accordance with FRCP 1.190 prior to the hearing on
this motion.
For the foregoing reasons, based on this Proffer of Proof (which incorporates by
reference matters in the proposed Amended Counterclaim) Defendant Evan Gutman
CPA, JD most humbly and respectfully requests this Court issue an Order indicating the
proposed Amended Counterclaim, attached hereto may be filed by Defendant.
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IN THE COUNTY COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA
CIVIL DIVISION

CITIBANK, N.A.,

CASE NUMBER:
50-2020-CC-005756-XXXX-MB

Plaintiff
v.

PROPOSED
AMENDED
COUNTERCLAIM

EVAN S GUTMAN

(Waiver of Jury Trial)

Defendant

COUNTERCLAIM
I, Evan Gutman, hereby COUNTERCLAIM against Plaintiff as follows, and also
hereby Waive a Jury Trial, requesting instead a fair and equitable Judgment by this
Honorable Court:

GENERAL ALLEGATIONS
1.

Plaintiff instituted suit against Defendant based claims of "Account Stated" and
"Unjust Enrichment."

2.

Plaintiff's attempt to collect amounts from Defendant based upon "unjust
enrichment" constitutes illegal acts and conduct by Plaintiff and Plaintiff's
Counsel. A legal claim of unjust enrichment can only be made when there is no
express written contract between the parties. An express written contract existed
between Plaintiff and Defendant, thereby totally foreclosing a claim of "unjust
enrichment."
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3.

Plaintiff had actual knowledge an express written contract existed regarding any
credit account with Defendant and therefore "knows" their unjust enrichment
claim is meritless (See Exhibits 1 - 2 herein). Florida Courts consistently hold a
claim of unjust enrichment can not be made when an express written contract
exists.

4.

FN 1

Plaintiff's attempt to collect amounts from Defendant based upon a legal claim of
"Account Stated" constitutes illegal acts and conduct by Plaintiff and Plaintiff's
Counsel. An "Account Stated" legal claim is predicated upon an agreement
between the parties as to the balance due and a Defendant's failure to object to
the alleged debt. Plaintiff has actual knowledge Defendant expressly objected in
writing to such as shown by Exhibits 3 - 6 herein. Those exhibits show
Defendant sent multiple letters to Plaintiff's Counsel expressly stating he disputed
the alleged debt. Those letters also indicate Defendant's express written
objection was in "BOLD PRINT" on each letter. Defendant expressly utilized the
term "validity" in his letters thereby indicating his position was the amount due
was "ZERO" and not the amount claimed by Plaintiff. Plaintiff's Counsel
expressly acknowledged receipt of the letters (See Exhibits 1 - 4 herein).

FOOTNOTE 1 - See Agritrade v Quercia, 253 So.3d 28, 34-35 (2017) where the Court
writes: "In Florida, it is well-settled that "the law will not imply a contract where an
express contract exists concerning the same subject matter." Real Estate Value Co. v
Carnival Corp., 92 So.3d 255, 263, n.2 (Fla. 3d DCA 2012) (quoting Kovtan v
Frederiksen, 449 So.2d 1, 1 (Fla. 2d DCA 1984). See also Wiand v Wells Fargo Bank,
N.A., 86 F.Supp.3d 1316, 1332 (M.D. Fla. 2015) (same).
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FIRST CAUSE OF ACTION
(Violation of Florida Consumer Collection Practices Act)
Fl. Stat. 559.72 and 559.77
1.

Defendant realleges allegations set forth in Paragraphs (1) - (4) herein.

2.

The actions of Plaintiff and particularly Plaintiff's Counsel, as set forth herein,
violate Fl. Stat. 559.72 (9), which prohibits a person in attempting to collect a
debt from asserting "the existence of some other legal right when such
person knows that the right does not exist."

3.

The actions of Plaintiff are intentional and have been committed with massive
frequency and persistence throughout the entire State of Florida, with a reckless
and wanton disregard for the legitimate rights of others, and have unnecessarily
diverted precious judicial resources from other cases in Florida Courts.

4.

Wherefore, Defendant demands Judgment against Plaintiffs and prays for this
Court to grant relief as set forth below.

SECOND CAUSE OF ACTION
(Unfair and Deceptive Acts and Practices)
Fl. Stat. 501.204
1.

Defendant realleges allegations set forth in Paragraphs (1) - (4) herein.

2.

The actions of Plaintiff as set forth herein constitute Unfair and Deceptive Acts
and Practices.

3.

Defendant sustained damages as a result of Plaintiff's actions.

4.

Wherefore, Defendant demands Judgment against Plaintiffs and prays for this
Court to grant relief as set forth below.

THIRD CAUSE OF ACTION
(Breach of Contract, Good Faith and Fair Dealing)
1.

Defendant realleges allegations set forth in Paragraphs (1) - (4) herein.

2.

The actions of Plaintiff as set forth in Paragraphs (1) - (4) herein, constitute
Breach of Contract including but not limited Breach of Covenants of Good Faith
and Fair Dealing.

3.

Defendant sustained damages as a result of Plaintiff's actions.

4.

Wherefore, Defendant demands Judgment against Plaintiffs and prays for this
Court to grant relief as set forth below.
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FOURTH CAUSE OF ACTION
(Negligence)
1.

Defendant realleges allegations set forth in Paragraphs (1) - (4) herein.

2.

The actions of Plaintiffs as set forth herein constitute Negligence.

3.

Plaintiffs had duties to Defendant including but not limited to a duty of care,
respecting and adhering to covenants of Good Faith and Fair Dealing, and
breached said duties.

4.

Plaintiff's breach of duties was both the actual and proximate cause of damages
to Defendant.

5.

Plaintiff's conduct was so reckless or wanting in care that it constituted a
conscious disregard for the rights of Defendant.
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Wherefore, Defendant demands Judgment against Plaintiffs and prays for this
Court to grant relief as set forth below.

FIFTH CAUSE OF ACTION
(Gross Negligence)
1.

Defendant realleges allegations set forth in Paragraphs (1) - (4) herein.

2.

The actions of Plaintiffs as set forth herein constitute Gross Negligence.

3.

Plaintiffs had duties to Defendant including but not limited to a duty of care,
respecting and adhering to covenants of good faith and fair dealing, not acting
with malice, and not acting with reckless disregard for the law.

4.

Plaintiff breached said duties, and Plaintiff's breach of duties was both the actual
and proximate cause of damages to Defendant.

5.

Plaintiff's conduct was so reckless or wanting in care that it constituted a
conscious disregard for the rights of Defendant. The actions of Plaintiff are
intentional and have been committed with massive frequency and persistence
throughout the entire State of Florida, with a reckless and wanton disregard for
the legitimate rights of others and have unnecessarily diverted precious judicial
resources from other cases in Florida Courts. (See Exhibit 7) Plaintiff's actions
are motivated by a goal of seeking unreasonable financial gain.

6.

Wherefore, Defendant demands Judgment against Plaintiffs and prays for this
Court to grant relief as set forth below.
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DAMAGES AND RELIEF REQUESTED
WHEREFORE, Defendant demands judgment against Plaintiffs and prays for this
Court to grant relief as set forth below:
(a)

For Statutory Damages pursuant to Florida Consumer Collection Practices Act,
Fl. Stat. 559.77 and Fl. Stat. 559.72.

(b)

For Punitive Damages pursuant to Florida Consumer Collection Practices Act, Fl.
Stat. 559.77 and Fl. Stat. 559.72 substantially exceeding $ 30,000.00.

(c )

For Actual Damages pursuant to Florida Deceptive and Unfair Trade Practices
Statute 501.211.

(d)

For Actual Damages caused by Plaintiff's Negligence.

(e)

For Actual Damages caused by Plaintiff's Gross Negligence.

(f)

For Punitive Damages caused by Plaintiff's Gross Negligence in an amount
substantially exceeding $ 30,000.00.

(g)

Equitable relief including issuance of an Order finding that Plaintiffs committed
each of the illegal acts delineated herein.

(h)

Equitable relief prohibiting Plaintiff from ever asserting a claim of unjust
enrichment against Defendant, when there is an express written contract in
existence. Equitable relief prohibiting Plaintiff from ever asserting a claim of
"Account Stated" against Defendant, when Defendant has objected to the
validity, which includes the amount of an alleged debt. Defendant notes the
foregoing relief is particularly important for the following reasons. Although this is
not a Class Action, granting such relief will be recognized as "Persuasive
Judicial Authority" in litigations involving other litigants, particularly those who
are impoverished. Thus, Defendant asserts this relief will in addition to protecting
himself, breathe new life and vigor into the time-honored doctrine of stare decisis;
and the manner in which it simultaneously recognizes and distinguishes between
"Binding Judicial Authority" and "Persuasive Judicial Authority." Accordingly,
granting this requested relief will be of Precedential Value as Persuasive
Judicial Authority, and societal importance in other cases. To the extent
Defendant succeeds in breathing new life into the doctrine of "Persuasive Judicial
Authority," it can fairly be stated, Defendant will have mitigated the negative
impact of certain judicial opinions that preclude Class Action lawsuits. Thus,
Persuasive Judicial Authority will become the instrument of accomplishing
praiseworthy societal goals, which Class Actions were intended to accomplish.

(i)

For such other relief as the Court may deem equitable and just.
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