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·1· · · · · · · · · · · · ·P R O C E E D I N G S

·2· · · · · · · · · · · · · · · · - - -

·3· · · · ·BE IT REMEMBERED that the following proceedings were had

·4· ·and testimony adduced before the Honorable Edward A. Garrison at

·5· ·the Palm Beach County Courthouse beginning at the hour of 9:07

·6· ·a.m. on the 15th day of September, 2022, with appearances as

·7· ·herein noted to-wit:

·8· · · · · · THE COURT:· Good morning, everyone.· Have a seat,

·9· · · ·please.· Mr. Curtin, I presume?

10· · · · · · MR. CURTIN:· Yes, Your Honor.

11· · · · · · THE COURT:· Good morning.

12· · · · · · MR. CURTIN:· Good morning.

13· · · · · · THE COURT:· All right.· And your witness is?

14· · · · · · MR. CURTIN:· Judy Delage of Citibank.

15· · · · · · THE COURT:· Raise your right hand, please, ma'am.· Do

16· · · ·you swear to tell us the truth, the whole truth, and nothing

17· · · ·but the truth?

18· · · · · · MS. DELAGE:· Yes, I do.

19· · · · · · MR. CURTIN:· Your Honor, I think we have a few

20· · · ·preliminary issues we have to get over with first. At 5:00 -

21· · · ·4:00 or 5:00 last night, Mr. Gutman filed a motion to recuse

22· · · ·Your Honor.

23· · · · · · THE COURT:· Haven't seen it.

24· · · · · · MR. CURTIN:· I have a copy if you want, Your Honor.

25· · · · · · THE COURT:· I'd be happy to.· If it was e-filed, it's

10



·1· ·not in the clerk's system, or at least it's not reflected on

·2· ·the docket yet.

·3· · · · MR. CURTIN:· I don't think it's legally sufficient, but

·4· ·I'll let Your Honor read it.

·5· · · · THE COURT:· Is this the same motion that he filed -

·6· ·I've seen this motion before.

·7· · · · MR. CURTIN:· He filed - it's very, very similar.· It

·8· ·has some items related to you for what, I guess, he got off

·9· ·the internet.

10· · · · THE COURT:· Okay.· Is there an affidavit somewhere in

11· ·here?

12· · · · MR. CURTIN:· It seems like he signed it.· I don't know

13· ·if it was an affidavit, per se, as a first exhibit.

14· · · · THE COURT:· Yeah, he signed the motion, but I don't

15· ·actually see an affidavit or -

16· · · · MR. CURTIN:· Now, he mentioned it.· I didn't see the

17· ·affidavit either.· Quite frankly, I kind of stopped reading

18· ·it after a while.

19· · · · THE COURT:· It's a real page-tuner.· All right.· For

20· ·the record, I have reviewed the motion.· The motion is

21· ·denied.

22· · · · You can proceed, Mr. Curtin.

23· · · · MR. CURTIN:· He also - Mr. Gutman also filed yesterday

24· ·morning a motion to postpone the trial.· I have a copy of

25· ·that.· I don't know if Your Honor wants to review that or -

11



·1· · · · THE COURT:· If you've got it, I'll take a look at it.

·2· ·It's not in the clerk's system yet.

·3· · · · MR. CURTIN:· I will say -- I do have something to say

·4· ·about that after Your Honor has reviewed it.

·5· · · · THE COURT:· All right.· The late-filed motion to

·6· ·postpone the trial date is denied.· Anything else that he

·7· ·filed that I don't know about?

·8· · · · MR. CURTIN:· No, Your Honor.· Just for the record, on

·9· ·the motion to delay the trial, Your Honor, that - just for

10· ·any appellate purposes, when he's talking about the motion

11· ·to strike affirmative defenses, that was filed by previous

12· ·counsel in October 2020.

13· · · · So assuming that the answer was filed on October 2020,

14· ·the motion to strike affirmative defenses was filed in June

15· ·of 2021.· Obviously, he hadn't filed the previous --

16· ·plaintiff's counsel would have had that file capped at 20

17· ·days.· So that motion to strike affirmative defenses is moot

18· ·anyway.· It was filed too late.· And Citibank would drop it.

19· · And it has been, on the record, it's dropped that motion to

20· ·strike affirmative defenses.

21· · · · THE COURT:· All right.· Well, the pending motion to

22· ·strike does not render the case not at issue anyway.

23· · · · MR. CURTIN:· Thank you, Your Honor.· We would call Ms.

24· ·Judy Delage.

25· · · · THE COURT:· Your full name, please?

12



·1· · · · · · THE WITNESS:· My name is Judy Delage.

·2· · · · · · THE COURT:· And what is your relationship to Citibank?

·3· · · · · · THE WITNESS:· I am Custodian of Records.· I'm also

·4· · · ·Assistant Vice President for Citibank.

·5· · · · · · MR. CURTIN:· Do you want Ms. Delage to talk here or on

·6· · · ·the witness stand?

·7· · · · · · THE COURT:· She's fine there.

·8· · · · · · · · · · · · · · · · ·- - -

·9· · · · · · · · · · · · · DIRECT EXAMINATION

10· ·BY MR. CURTIN:

11· · · · ·Q.· · For the record, Ms. Delage, can you please state

12· ·your name?

13· · · · ·A.· · Yes, my name is Judy Delage.· That's, D-E-L-A-G-E.

14· · · · ·Q.· · And who do you work for?

15· · · · ·A.· · I work for Citibank, N.A.

16· · · · ·Q.· · And what's your position at Citibank and your job

17· ·duties?

18· · · · ·A.· · My officer title is Assistant Vice President.· I'm

19· ·also Custodian of Records.· And I participate in trials,

20· ·mediations, arbitrations, and my goal is to recover unpaid

21· ·receivables in the form of credit card debt.

22· · · · ·Q.· · Thank you.· How long have you been with Citibank?

23· · · · ·A.· · It's been over 22 years.

24· · · · ·Q.· · Can you take us briefly through your work history at

25· ·Citibank?
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·1· · · · ·A.· · Yes.· I began as a collections associate.· I was on

·2· ·the phones calling customers who were one to six months past due

·3· ·on their credit card and working out payment arrangements.

·4· ·Then, I became manager of the collections team, and I did that

·5· ·for, approximately, 10 to 12 years. And then after that, I came

·6· ·into this role.

·7· · · · ·Q.· · ·And throughout your history at Citibank, have you

·8· ·been trained on how Citibank uploads, stores, retrieves

·9· ·information at Citibank?

10· · · · ·A.· · Yes, I have.

11· · · · ·Q.· · And that information - you maintain information on

12· ·account holders and credit card holders at Citibank in the

13· ·routine business manners?

14· · · · ·A.· · Yes.

15· · · · ·Q.· · And what type of documents does Citibank maintain on

16· ·credit card holders?

17· · · · ·A.· · We retain everything from the beginning of the

18· ·inception of the cards, which is the card agreement, the

19· ·application.· We also retain the monthly billing statements, as

20· ·well as any communications between the customer and Citibank,

21· ·any updates to the account.· All of that would be reflected in

22· ·our database.

23· · · · ·Q.· · And have you reviewed those documents and retrieved

24· ·those documents and files in the Defendant's, Mr. Gutman's,

25· ·credit card account at Citibank?
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·1· · · · ·A.· · Yes.

·2· · · · ·Q.· · Let me show you what I marked as Exhibit No. 1.· Do

·3· ·you recognize Exhibit 1?

·4· · · · ·A.· · ·Yes, I do.

·5· · · · ·Q.· · ·What is Exhibit No. 1?

·6· · · · ·A.· · ·These are copies of the monthly billing statements

·7· ·that were sent to Mr. Gutman.· These are all the billing

·8· ·statements since the beginning of the account up until the

·9· ·account was charged off.

10· · · · ·Q.· · What is the first statement, the activity of the

11· ·first billing statement?

12· · · · ·A.· · The first statement is April 20th of 2010, through

13· ·May 19th, 2010.

14· · · · ·Q.· · And when is the last billing statement?

15· · · · ·A.· · The last one has a closing date of June 19th of

16· ·2019.

17· · · · · · MR. CURTIN:· I'd like to enter Exhibit No. 1 into

18· · · ·evidence, Your Honor.

19· · · · · · THE COURT:· Admitted.

20· · · · · · (Thereupon, Plaintiff's Exhibit 1 was entered into

21· · · ·evidence)

22· ·BY MR. CURTIN:

23· · · · ·Q.· · Have you reviewed those statements?

24· · · · ·A.· · Yes, I have.

25· · · · ·Q.· · They're consistently from 2010 until - can you look

15



·1· ·at the statement?· When was the last time Mr. Gutman made any

·2· ·payments?

·3· · · · ·A.· · This last payment was on October 23rd of 2018.· That

·4· ·was in the amount of $254.81.

·5· · · · ·Q.· · Between that April 2010 and November of 2018, did

·6· ·Mr. Gutman consistently make payments and make charges on that

·7· ·account?

·8· · · · ·A.· · Yes, he did.

·9· · · · ·Q.· · Thank you.· Did there come a time where he stopped

10· ·paying on the account?

11· · · · ·A.· · Yes.· After that last payment in October of 2018,

12· ·there were no more payments.

13· · · · ·Q.· · But there's several monthly statements thereafter?

14· · · · ·A.· · Yes, there were.

15· · · · ·Q.· · Why would Citibank send monthly statements

16· ·thereafter even after -- well, answer this.· How many monthly

17· ·statements thereafter, after the last payment, did Citibank send

18· ·out?

19· · · · ·A.· · It was, approximately, six or seven months after

20· ·that.· Once the account was six months past due, at that point

21· ·we stopped sending the monthly billing statements.

22· · · · ·Q.· · And why did you do that?

23· · · · ·A.· · At the six-month mark, by Federal Banking Law, at

24· ·that point, the account is charged off.· The account is still

25· ·due and owing, it's just no longer listed as a receivable on

16



·1· ·Citibank's book.

·2· · · · ·Q.· · And that is per the Federal Banking Regulations?

·3· · · · ·A.· · Yes.

·4· · · · ·Q.· · Let me show you what I marked as Exhibit No. 2.· Do

·5· ·you recognize this one account statement?

·6· · · · ·A.· · Yes, I recognize this.· This is the final statement

·7· ·that was sent to Mr. Gutman.

·8· · · · ·Q.· · And how much is due and owing?· Well, what date is

·9· ·this statement?

10· · · · ·A.· · It's June 19th of 2019.

11· · · · ·Q.· · And what is the amount due and owing on June 19th,

12· ·2019?

13· · · · ·A.· · The balance is $11,292.15.

14· · · · · · MR. CURTIN:· I'd like to admit Exhibit No. 2 into

15· · · ·evidence, Your Honor.

16· · · · · · THE COURT:· Admitted.

17· · · · · · (Thereupon, Plaintiff's Exhibit 2 was entered into

18· · · ·evidence)

19· ·BY MR. CURTIN:

20· · · · ·Q.· · As part of Citibank's normal record keeping

21· ·procedures, would Citibank keep records on any checks that are

22· ·sent in for payments?

23· · · · ·A.· · Yes.

24· · · · ·Q.· · And did you recover any checks for payments by Mr.

25· ·Gutman?
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·1· · · · ·A.· · Yes, I did.

·2· · · · ·Q.· · Let me show you what I've marked as Exhibit No. 3.

·3· ·Do you recognize that?

·4· · · · ·A.· · Yes, I do.· These are copies of some monthly billing

·5· ·- sorry.· Copies of payments that were made towards this

·6· ·account.

·7· · · · ·Q.· · And did Mr. Gutman also make payments electronically

·8· ·throughout almost the ten years of this account?

·9· · · · ·A.· · Yes, that was -- actually the majority of the

10· ·payments were electronic.

11· · · · ·Q.· · And these checks are just some of the large payments

12· ·he sent in via check?

13· · · · ·A.· · Yes.

14· · · · · · MR. CURTIN:· I'd like to enter Exhibit No. 3 into

15· · · ·evidence.

16· · · · · · THE COURT: Admitted.

17· · · · · · (Thereupon, Plaintiff's Exhibit 3 was entered into

18· · · ·evidence)

19· ·BY MR. CURTIN:

20· · · · ·Q.· · Did you look at all the account notes on this

21· ·account?

22· · · · ·A.· · Yes, I did.· I looked at the customer service notes,

23· ·the collections notes.· I did.

24· · · · ·Q.· · Now if there was a dispute on the account, would

25· ·that be in the customer service collection notes?
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·1· · · · ·A.· · Yes.

·2· · · · ·Q.· · Were there any unresolved disputes throughout the

·3· ·almost ten years he used this card?

·4· · · · ·A.· · No, there weren't.

·5· · · · ·Q.· · Was there a time where Mr. Gutman called about a

·6· ·card either being lost or stolen?

·7· · · · ·A.· · Yes, in October of 2017, he did report a lost or

·8· ·stolen card.

·9· · · · ·Q.· · What did Citibank do in that report?

10· · · · ·A.· · At that point, we talked to him.· It was a phone

11· ·conversation.· We went through the transactions.· There was one

12· ·transaction he did not recognize.

13· ·We removed that from his balance and then we issued him a new

14· ·credit card, transferred the balance to that new credit card,

15· ·and proceeded as normal.

16· · · · ·Q.· · And that one charge that he did not recognize, did

17· ·that ever even make it to a monthly statement?

18· · · · ·A.· · No, it didn't.

19· · · · ·Q.· · Did he dispute any of the charges thereafter on the

20· ·monthly statements?

21· · · · ·A.· · No.

22· · · · ·Q.· · In Exhibit No. 1, the nine to ten years of account

23· ·statements, did the account number change?

24· · · · ·A.· · Yes, it does.· It changes right around that time

25· ·when he called in for the lost card.
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·1· · · · ·Q.· · And that's a normal practice, that the account

·2· ·itself wouldn't change, but the account number would change if

·3· ·the card was stolen or lost?

·4· · · · ·A.· · ·Correct.

·5· · · · ·Q.· · Did you review all the correspondence up until the

·6· ·time the account was charged off after the last statement?

·7· · · · ·A.· · I did review some letters that were exchanged, yes.

·8· · · · ·Q.· · Well, prior to the account being charged --

·9· ·eventually, after the account was charged off, it was sent to

10· ·collection counsel, correct?

11· · · · ·A.· · Yes.

12· · · · ·Q.· · Prior to being sent to collection counsel, did Mr.

13· ·Gutman ever dispute, anywhere in the account notes or any

14· ·letters, any of the charges on the account?

15· · · · ·A.· · No, he didn't.

16· · · · · · MR. CURTIN:· The Plaintiff rests, Your Honor.

17· · · · · · THE COURT:· Okay.· There being no defense presented to

18· · · ·the charges, I find in favor of the Plaintiff the amount set

19· · · ·forth in the testimony.· Do you have a proposed final

20· · · ·judgement?

21· · · · · · MR. CURTIN:· I will do a - excuse me, Your Honor?

22· · · · · · THE COURT:· I said, do you have the prepared judgement?

23· · · · · · MR. CURTIN:· I do not have a prepared judgement, Your

24· · · ·Honor.

25· · · · · · THE COURT:· You can send -
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·1· · · · MR. CURTIN:· I will prepare a judgement and send it to

·2· ·your office.· Do you also want me to prepare a judgement, an

·3· ·order, on the motion to disqualify to Your Honor?

·4· · · · THE COURT:· And the motion to continue.

·5· · · · MR. CURTIN:· I will do that.

·6· · · · THE COURT:· I need three orders from you.

·7· · · · MR. CURTIN:· Three orders.

·8· · · · THE COURT:· And I have just three exhibits?· Okay,

·9· ·we're good.· All right, thank you all for coming in.

10· · · · MR. CURTIN:· Thank you.

11· · · · (PROCEEDINGS CONCLUDED)
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·1· · · · · · · · · · · ·C E R T I F I C A T E

·2

·3

·4· · · ·I, Taylor Jones, certify that I was authorized to and

·5· ·did digitally report the foregoing proceedings and that the

·6· ·transcript is a true and complete record of my notes.

·7

·8· · · · · · · ·Dated this 9th day of November, 2022.

·9

10· · · · · · · ·______________________________________

11· · · · · · · ·TAYLOR JONES
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IN THE COUNTY COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

 
CITIBANK, N.A., 
 
 Plaintiff, 
        Case No. 2020-005756-CC 
v. 
 
EVAN S. GUTMAN, 
 
 Defendant. 
___________________________/ 

 
PLAINTIFF, CITIBANK, N.A.’S, MOTION FOR ORDER  

OF DISMISSAL AS TO COUNT II FOR UNJUST ENRICHMENT   
 

Plaintiff, Citibank, N.A. (“Citibank”), files this its Motion for an Order of 

Dismissal as to Count II for Unjust Enrichment and states: 

1. On July 8, 2020, Citibank filed its initial Complaint in this matter. (D.E. 

3). The Complaint is a simple credit card collection matter and contained two counts: 

Count I for account stated; and, Count II, pled in the alternative, for unjust enrichment.  

2. On September 15, 2022, this action was tried before this Court and on 

September 19, 2022 this Court entered a Judgment as to Count I for account stated in 

favor of Citibank for $12,813.42. Based upon the fact that Count II for unjust enrichment 

was pled in alternative and requested the same monetary relief, the Final Judgment did 

not mention Count II.  

3. Rule 1.420(a)(2), Fla.R.Civ.P., provides that a Court may “upon such 

terms and conditions as the court deems proper” dismiss an action. Due to the fact that a 

Final Judgment has been entered as to Count I of the Complaint for account stated, Count 

II of the Complaint is moot and should be dismissed.  

Filing # 160090208 E-Filed 10/27/2022 11:45:38 AM
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 WHEREFORE, Plaintiff, Citibank, N.A., requests that this Court grant its Motion 

for an Order of Dismissal as to Count II for Unjust Enrichment, enter an Order dismissing 

Count II for unjust enrichment without prejudice, and for any additional relief this Court 

deems necessary, just, and proper.   

 Dated this 27th day of October, 2022.  
 
 /s/ Kenneth M. Curtin 

Kenneth M. Curtin, Esq. 
Florida Bar No. 087319 
Primary: kenneth.curtin@arlaw.com 
Secondary: teresa.soluri@arlaw.com 
 
ADAMS AND REESE LLP 
100 North Tampa Street, Suite 4000 
Tampa, FL  33602 
813-402-2880 (Telephone) 
813-402-2887 (Facsimile) 
Attorneys for Plaintiff, Citibank, N.A. 
 

CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on the 27th day of October, 2022, the foregoing has 
been electronically filed with the Clerk of Court through the Florida Courts’ E-Filing 
Portal. I further certify that the foregoing document is being served on all counsel of 
record identified below, either via transmission of Notices of Electronic Filing generated 
by the E-Filing Portal or in some other authorized manner for those counsel or parties not 
authorized to receive electronic Notices of Electronic Filing.  

 
Evan Gutman 
1675 NW 4th Avenue #511 
Boca Raton, FL  33432 
Via U.S. Mail delivery 
and email to 
egutman@gutmanvaluations.com  
 

 

/s/ Kenneth M. Curtin    
Kenneth M. Curtin, Esq. 
FBN: 087319 
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IN THE COUNTY COURT OF THE FIFTEENTH JUDICIAL CIRCUIT

IN AND FOR PALM BEACH COUNTY, FLORIDA

CITIBANK, N.A.,

        Plaintiff,

                                                                Case No. 2020-005756-CC

v.

EVAN S. GUTMAN,

        Defendant.

___________________________/

ORDER GRANTING PLAINTIFF, CITIBANK, N.A.’S, MOTION FOR

ORDER OF DISMISSAL AS TO COUNT II FOR UNJUST ENRICHMENT  

THIS CAUSE came before the Court upon Plaintiff, Citibank, N.A.’s , Motion for an

Order of Dismissal as to Count II for Unjust Enrichment (“Motion”) dated October 27, 2022 and

this Court having reviewed and considered the Motion hereupon:

FINDS, ORDERS, AND ADJUDGES the following:

That the Motion is GRANTED in that Count II of the Complaint for unjust enrichment is

hereby dismissed.   

DONE AND ORDERED  in Chambers, at West Palm Beach, Palm Beach County,

Florida.  

Copies to:

Kenneth M. Curtin, Esq., Adams and Reese LLP,

Evan Gutman, 1675 NW 4 th Avenue #511, Boca Raton, FL  33432
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IN THE COUNTY COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, FLORIDA 
CIVIL DIVISION 

 
        CASE NUMBER: 
CITIBANK, N.A.       
        50-2020-CC-005756-XXXX-MB 
 Plaintiff       
v         
      DEFENDANT'S OPPOSITION 
EVAN S GUTMAN    TO MOTION FOR ATTORNEY FEES   
         
 Defendant 
__________________________________ 
 
 

Defendant, Evan Gutman hereby Opposes Plaintiff's Motion for Attorney Fees  

and Costs on the following grounds: 
 
1. Citibank's Motion for Attorney Fees is predicated in full upon the assertion in  
 
Paragraph (14) of their Motion that states (emphasis added) : 
 

"the total amount of attorneys' and paralegal fees expended from July 29, 2022 
up until September 20, 2019 (the date of the Final Judgment) equals             
$ 20,937.50 and is summarized as follows: . . . . " 
 
 
Accordingly, Defendant asserts their Motion can not possibly be granted because 

it is a "logistical impossibility" for Par. 14 of their Motion to be correct.   Put simply, 

Citibank asserts attorney fees be awarded for a period of "TIME"  that travels in 

Reverse.  Pursuant to principles of "TIME" in the Secular World, it is inescapable there 

were no attorney fees of any amount expended working "Backward" from a period 

beginning on July 29, 2022 and ending on September 20, 2019 as Citibank asserts.  

Additionally, the date of the "Final" Judgment was not even on September 20, 2019.  

The date of rendition for the Judgment was actually September 19, 2022.  This means 

there are only three possibilities with respect to Citibank's Motion for Attorney Fees, 
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which are as follows.   FIRST, there is the possibility Citibank Counsel does not 

comprehend elementary basic Linear principles of how "TIME" functions, which is 

typically construed by most people as moving forward.  SECOND, there is the possibility 

even though Citibank does understands the Linear principle and operations of "TIME,"  

for some reason, they opted to falsely state the "TIME" period their alleged attorney 

fees were attributable to.   The "THIRD" and perhaps most likely scenario is that 

Citibank Counsel engaged in the precise degree of careless professional incompetency 

Defendant has consistently asserted they are guilty of.   This "THIRD" and most likely 

scenario buttresses Defendant's claims regarding how Florida State Bar rules related to 

the Unauthorized Practice of Law (UPL) increase, rather than diminish the degree of 

incompetent legal services provided to litigants.  Such careless incompetency includes, 

but is not limited of course to the services Mr. Curtin and his big law firm have provided 

to Citibank.  Suffice it to say, neither Defendant nor any other litigants should have to 

pay for legal fees associated with careless incompetency and Judges should not strive 

to cover up their carelessness, at the expense of litigants. 

 

2. Citibank's Settlement Offer (Exhibit 1 attached) can not form the basis for an 

attorney fee award because it is not in conformity with FRCP 1.442 as amended on May 

26, 2022 by the Florida Supreme Court.  There are two reasons.  The FIRST reason is 

the Settlement Offer contains nonmonetary terms, which are prohibited by the amended 

provisions of FRCP 1.442.   Specifically, as shown by Exhibit 1(a), Citibank's Settlement 

Offer contains the following nonmonetary provisions, which function substantively as a 

prohibited "Release" extending beyond mere dismissal of the instant claims (emphasis 

added) : 
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"This Proposal for Settlement . . . . to resolve all claims and counts set forth in 
Plaintiff, Citibank N.A.'s . . . Complaint and any other Complaint or 
Amended Complaint and all other claims and counts by Plaintiff 
against Defendant as well as any Counterclaims or Amended Counterclaims by 
Defendant against Plaintiff in the instant lawsuit ("Lawsuit") and any pending 
claims for damages or other claims by Plaintiff against Defendant or by 
Defendant against Plaintiff. . . ." 
 
 
The inclusion substantively of a "Release," which is exactly what Citibank's 

proposal does by referencing "any other Complaint" and "all other claims", as well as 

"pending claims for damages or other claims" excludes the Settlement Proposal from 

the legitimate purview of Fl. Stat. 768.79 and FRCP 1.442 (amended).  In addition, the 

Settlement Proposal includes other nonmonetary terms such as the following mandating 

how payment of the proposed settlement amount must be made (See Exhibit 1(b)): 

"The Settlement Amount shall be paid within fifteen (15) days of Defendant's 
written acceptance of this Proposal for Settlement and shall be paid to 
Plaintiff's counsel via check made payable to the "Trust Account of Adams 
and Reese, LLP" or via wire transfer to the trust account of Adams and Reese, 
LLP.  If Defendant desires to pay via wire transfer, upon written request, 
counsel for Plaintiff shall provide the wiring instructions to Defendant." 
 
 
The foregoing terms related to the manner in which payment of the Settlement 

Amount must be paid, are "nonmonetary" terms that are not within the purview of FRCP 

1.442 as amended on May 26, 2022.   

The SECOND reason the Complaint is not within the purview of Fl. Stat. 768.79 

and FRCP 1.442 is the proposed Settlement Agreement expressly purports to 

resolve claims for equitable relief, in addition to monetary damages.  Specifically, as 

shown by Exhibit 1(b) the Agreement states as follows (emphasis added): 

 
"3.      This Proposal is intended to resolve all of the clams for relief . . . . as well  

as any claims for relief against Plaintiff that have been brought by 
Defendant in the Lawsuit. . . ." 
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 In Diamond Aircraft Industries Inc. v Alan Horowitch, 107 So.3d 362, 372-373 

(2013) the Florida Supreme Court squarely held Fl. Stat. 768.79 does not apply to 

cases seeking Both equitable relief and damages.  The Court wrote (emphasis added): 

"We answer both parts of this certified question in the negative and conclude that 
section 768.79 does not apply to cases that seek both equitable 
relief and damages, and that section 768.79 does not provide an exception 
to this rule for equitable claims that lack serious merit." 
 
 
The Florida Supreme Court also squarely held in Diamond Aircraft Industries, 

Inc. v Alan Horowitch, 107 So.3d 362, 376-378 (2013) that Fl. Stat. 768.79 and Rule 

1.442 are to be "strictly construed."  Specifically, the Court wrote (emphasis added): 

"Both section 768.79 and rule 1.442 are in derogation of the common law rule 
that each party is responsible for its own attorney fees which requires that we 
strictly construe both the statute and the rule." 
 
 

As shown by Exhibit 2, Defendant's Counterclaim expressly stated and 

emphasized the substantial Equitable relief being sought.  Accordingly, since this case 

involved substantial claims for equitable relief, Citibank's Settlement Proposal was not 

within the purview of Fl. Stat. 768.79.  In fact, this point is further fortified by the fact that 

not only did Defendant's Counterclaim include substantial claims for equitable relief; but 

Citibank was so concerned about these Equitable claims, they expressly included 

such within the scope of the "Release" in their Settlement Proposal. 

 
 

3. Citibank's Settlement Proposal was also not within the purview of Fl. Stat. 768.79 

and FRCP 1.442 because it was not submitted in "Good Faith."  The standard for "Good 

Faith" submission of a settlement proposal under Fl. Stat. 768.79 in the Fourth District is 

whether "the offeror had a reasonable basis to conclude that its exposure was 
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nominal."  (See Citizens Property Insurance Corporation v Perez, No. 4D12-1412 (Fla. 

4th DCA 2014) citing State Farm Mut. Auto Ins. Co. v Sharkey, 928 So. 2d 1263, 1264 

(Fla. 4th DCA 2006).   

 Citibank could not reasonable conclude its exposure was minimal because it filed 

a meritless claim for Unjust Enrichment and in turn Defendant presented on the record 

evidence Citibank was filing such claims on a massive scale against impoverished 

litigants in Florida.  That inescapably created a "Massive" Risk element for the bank.  

Specifically, as the record repeatedly indicates, Unjust Enrichment claims are precluded 

by law in Florida when a written contract exists.  Citibank and its officials and its 

attorneys knew written contracts existed with respect to their filed claims served upon a 

massive number of litigants.  That created substantial exposure for Citibank.  Thus, 

there is no way Citibank could reasonably conclude its exposure was nominal.    

The settlement proposal was not presented in "Good Faith" to resolve the 

litigation, but rather to demonstrate and establish a Pro Se litigant could not get the 

"Best" of a major national bank.  Thus, far from a "Good Faith" effort to settle, it was 

submitted for the precise Vindicative Purpose of "Punishing" a Heroic litigant who 

publicly exposed the illegal conduct of the bank and its Counsel on a massive scale.  In 

this regard, Defendant has performed a limited amount of research on Complaints 

Citibank, N.A. has filed in credit card collection cases in Palm Beach County over the 

last few months.   Apparently, the bank and the law firm of Michael Debski, Esq. appear 

to have "Discontinued" their historic illegal practices of filing Unjust Enrichment claims.  

Thus, it appears by way of this specific lawsuit, Defendant succeeded quite 

dramatically; in obtaining the "Equitable Relief" sought on behalf of the general public 

he protected.     
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More specifically, it appears that Defendant has been the precise individual who 

"Saved" massive numbers of impoverished litigants from being victims of the meritless 

"Unjust Enrichment" lawsuits filed by Citibank.  Citibank's attorneys were filing these 

Meritless lawsuits for years before Defendant stepped in to protect the general public.  

These factors should be taken into consideration as to whether Citibank, N.A. has an 

"Entitlement" to any attorney fees pursuant to Fl. Stat. 768.79 after submitting a 

Settlement Proposal that was clearly not presented in "Good Faith."    

The foregoing point is further buttressed by the Florida Supreme Court's holding 

in Levin, Middlebrooks, Mabie v United States Fire Insurance Company, 639 So.2d 606 

(1994).  In Levin, supra, the Florida Supreme Court expanded the scope of litigation 

privilege quite significantly beyond that recognized by most other States.  However, in 

doing so, the Court also noted there were other remedies for the misconduct of a party 

or their Counsel.  Specifically, the Court persuasaively wrote (emphasis added): 

"This does not mean, however, that a remedy for a participant's misconduct 
is unavailable in Florida.  On the contrary, just as "remedies for perjury, slander, 
and the like committed during judicial proceedings are left to the discipline of the 
courts, the bar association, and the state," . . . . other tortious conduct occurring 
during litigation is equally susceptible to that same discipline.  Clearly, a trial 
judge has the inherent power to do those things necessary to enforce its 
orders, to conduct its business in a proper manner, and to protect the court 
from acts obstructing the administration of justice." 
 
 
 
Defendant's Counterclaim was Dismissed by this Court based upon  

Florida's litigation "Privilege" doctrine (which condones illegality) rather than upon any 

assertion by Citibank Counsel that Citibank did not engage in illegal conduct.  Quite to 

the contrary.  The basic premise of Dismissal was Citibank had a legitimate legal 

"Privilege" to file Massive numbers of Meritless complaints, even if such was Illegal and 

violated State Bar rules.  Suffice it to say, it was a rather incredible ruling, predicated 
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upon a unique and unusually despicable legal doctrine.  While the so-called "Privilege" 

to engage in illegal conduct may protect Citibank within the context of a Counterclaim; 

even the rationale of Levin, suggests such illegality should not be ignored for purposes 

of awarding a Plaintiff attorney fees.   More specifically, if as Levin, asserts the Court 

should use its inherent power "to conduct its business in a proper manner, and to 

protect the court from acts obstructing the administration of justice" such power 

should be utilized to discourage the filing of meritless unjust enrichment claims on a 

massive scale against impoverished litigants.  The best manner to accomplish 

discouraging further Citibank misconduct related to the filing of meritless unjust 

enrichment claims is to decline to award attorney fees to the Plaintiff.   This will function 

to discourage the filing by the bank and its legal counsel of meritless claims.    

Notably, this critical issue, which will undoubtedly be a key factor in the pending 

appeal impacts BOTH upon the issues of entitlement to attorney fees; and the 

reasonableness of the amount of attorney fees (if allowed at all).  Defendant's primary 

position however, is the meritless nature of the multitude of claims filed should preclude 

entitlement entirely to any award of attorney fees.  Put simply, a Settlement Proposal is 

not made in "Good Faith" if it is designed to "Shield" a Plaintiff from the ramifications of 

an obviously meritless legal claim in the first instance.  Citibank knew in every credit 

card action instituted that written contracts existed, which inescapably precluded the 

claim, thereby creating massive "Exposure" for them. 

 For the foregoing reasons, Defendant requests this Court hold that Citibank, N.A. 

is not entitled to an award of attorney fees under Fl. Stat. 768.79 and FRCP 1.442.  In 

addition to the foregoing key points, Defendant also asserts as follows: 
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IN THE COUNTY COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

 
COUNTY CIVIL DIVISION RL

CASE NO. 50-2020-CC-005756-XXXX-MB
CITIBANK N.A.,
    Plaintiff/Petitioner
vs.
EVAN S GUTMAN,
    Defendant/Respondent.
_______________________________/
 

ORDER SPECIAL SETTING HEARING
(30 minutes minutes reserved)

 
THIS CAUSE came before this Court and is hereby set for hearing on Motion to Strike

on Wednesday, August 31, 2022  at 11:30 AM  at the Palm Beach County Judge Daniel T. K.
Hurley Courthouse, 205 N. Dixie Highway, West Palm Beach, FL 33401 in Courtroom 6K. This
matter may not be canceled without a Court Order.

One or more of the parties who may be affected by the motion are self represented.
DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida.

 

 
COPIES TO:
EVAN S GUTMAN 1675 NW 4TH AVE

APT 511
BOCA RATON, FL 33432-
3505

egutman@gutmanevaluations.co
m

KENNETH M CURTIN 100 N TAMPA STREET
SUITE 4000
TAMPA, FL 33602

kenneth.curtin@arlaw.com
ann.jones@arlaw.com
kenneth.curtin@atlaw.com

LOUIS M URSINI 101 EAST KENNEDY BLVD
STE. 4000
TAMPA, FL 33602

louis.ursini@arlaw.com
louis.ursini@arlaw.com

MICHAEL THIEL DEBSKI PO BOX 47718
JACKSONVILLE, FL 32247

rd@ecert.comcastbiz.net
rd@ecert.comcastbiz.net
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This notice is provided pursuant to Administrative Order No. 2.207

“If you are a person with a disability who needs any accommodation
in order to participate in this proceeding, you are entitled, at no cost to
you, to the provision of certain assistance. Please contact William
Hutchings, Jr., Americans with Disabilities Act Coordinator, Palm Beach
County Courthouse, 205 North Dixie Highway West Palm Beach, Florida
33401; telephone number (561) 355-4380 at least 7 days before your
scheduled court appearance, or immediately upon receiving this
notification if the time before the scheduled appearance is less than 7 days;
if you are hearing or voice impaired, call 711.”

“Si usted es una persona minusválida que necesita algún
acomodamiento para poder participar en este procedimiento, usted tiene
derecho, sin tener gastos propios, a que se le provea cierta ayuda. Tenga la
amabilidad de ponerse en contacto con William Hutchings, Jr., 205 N.
Dixie Highway, West Palm Beach, Florida 33401; teléfono número (561)
355-4380, por lo menos 7 días antes de la cita fijada para su comparecencia
en los tribunales, o inmediatamente después de recibir esta notificación si
el tiempo antes de la comparecencia que se ha programado es menos de 7
días; si usted tiene discapacitación del oído o de la voz, llame al 711.”

“Si ou se yon moun ki enfim ki bezwen akomodasyon pou w ka
patisipe nan pwosedi sa, ou kalifye san ou pa gen okenn lajan pou w peye,
gen pwovizyon pou jwen kèk èd. Tanpri kontakte William Hutchings, Jr.,
kòòdonatè pwogram Lwa pou ameriken ki Enfim yo nan Tribinal Konte
Palm Beach la ki nan 205 North Dixie Highway, West Palm Beach, Florida
33401; telefòn li se (561) 355-4380 nan 7 jou anvan dat ou gen randevou
pou parèt nan tribinal la, oubyen imedyatman apre ou fin resevwa
konvokasyon an si lè ou gen pou w parèt nan tribinal la mwens ke 7 jou; si
ou gen pwoblèm pou w tande oubyen pale, rele 711.”

Case No.
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