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IN THE COUNTY COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

CIVIL DIVISION
CITIBANK, N.A. CASE NUMBER:
Plaintiff 50-2020-CC-005756-XXXX-MB
V.
EVAN S. GUTMAN, DEFENDANT'S MOTION TO DISQUALIFY

JUDGE JAMES W. SHERMAN and ALL OTHER

Defendant, Pro Se PALM BEACH COUNTY JUDGES; and STAY
PROCEEDINGS PENDING FLORIDA COURT OF
APPEALS DECISION ON RULE 4

MOTION

Defendant Evan Gutman, JD, CPA humbly, graciously and respectfully, MOVES

Honorable Judge James W. Sherman to Disqualify himself from any further proceedings in

this matter. This Motion is “Legally Sufficient” as required under any reasonable standard,

and based on grounds, including but not limited to the following, constituting the Appearance

of Bias, and also Actual Bias against Pro Se Litigants by Judge Sherman :

Judge Sherman’s Divisional Rules are Biased because they allow licensed attorneys
opposing Pro Se litigants to UNILATERALLY schedule Hearings; while requiring Pro
Se Litigants to obtain Consent of opposing Counsel when trying to schedule hearings
on their motions. Accordingly, Judge Sherman has placed Pro Se litigants at a

disadvantage and at the whim of opposing Counsel regarding scheduling of hearings.

Judge Sherman’s Divisional Rules, and those of all other Palm Beach County Judges
Violate Florida State Supreme Court Rule 2.120, which expressly mandates the rules
are to facilitate “Uniform” conduct of litigation applicable to all proceedings, all
parties and all attorneys. The wide disparity in divisional rules equates to
Nonuniformity.

Judge Sherman’s professional background consisting of working for a prominent law
firm priding itself on obtaining appellate reversals of large Jury verdicts is consistent
with an expected Bias and favoritism towards large corporate money interests.



In addition to grounds set forth above, Defendant incorporates by reference herein, all

grounds and matters set forth in his Appellate Brief in the case of Discover Bank, N.A. v Evan

Gutman (4DCA#22-1089). In addition to incorporating those issues by reference herein,
Defendant expressly presents the issues pertaining to each ground included in the appellate
brief on Page 10 of this Motion to Disqualify. A complete copy of appellate’s brief in the
Discover Bank case is also attached (Exhibit 2 herein), along with Defendant’s open letter
publishing such nationwide (Exhibit 1 herein). This Motion is also supported by the Affidavit
of Defendant Evan Gutman JD, CPA herein, (Exhibit 10 herein). For ease of review, the PDF

File submitting this Motion via the E-Portal is bookmarked.

FACTS

Judge Sherman is the third Judge assigned to this case. The first was Judge Sandra
Bosso-Pardo who rendered significant rulings, one in favor of Plaintiff and one in favor of
Defendant. After she retired from the bench, the case was assigned to Judge April Bristow.
Judge Bristow’s key rulings were primarily in favor of Plaintiff. But that said, she made
statements at the last hearing indicating she was developing a genuine sensitivity and

understanding of Defendant’s “scholarly” work as she referenced it. In this regard, Defendant
had high hopes regarding her continued participation in the case. This is notwithstanding her
multiple clearly erroneous rulings (currently under Reconsideration again by this Court).
Rather, it was because she seemed to be slowly, but progressively developing an
understanding of the issues as Defendant respectfully presented his arguments. For some

unknown reason, Defendant understands Judge Bristow was reassigned to the Criminal

Division and taken off this case, quite rapidly after rendering her “supportive” oral statements.



Judge Sherman was then assigned to the case. Judge Sherman was formerly with a
prominent law firm priding itself on obtaining appellate reversals of large civil jury verdicts.
Thus, the crux of Judge Sherman’s career prior to becoming a Judge, was working with a firm
that concentrated on undermining Jury Verdicts by securing Judicial decisions benefitting

Corporate monied interests. Such of course, is accomplished by simply negating the Sacred

Will of a Jury Verdict by substituting it with a self-interested Judicial decision. To date, Judge

Sherman has not rendered a single decision of any nature on any issue in this case and no
hearings have yet been held before Judge Sherman on any matter. Since this is Defendant’s
first motion to disqualify any Judge in the case and since the current assigned Judge has not
even ruled upon any issue, it must fairly be recognized this Motion to Disqualify is submitted
in good faith with the genuine belief a legitimate issue exists as to whether Judge Sherman

can fairly adjudicate the matter.

ARGUMENT

Defendant is constitutionally entitled to a fair trial in a fair tribunal. See In Re

Murchison, 349 U.S. 133, 136 (1955), Tumey v Ohio, 273 U.S. 510, 532 (1927). In

Murchison, supra, the Court wrote (emphasis added):

"A fair trial in a fair tribunal is a basic requirement of due process. Fairness of course
requires an absence of actual bias in the trial of cases. But our system of law has
always endeavored to prevent even the probability of unfairness. To this end no
man can be a judge in his own case and no man is permitted to try cases where he
has an interest in the outcome. That interest cannot be defined with precision.
Circumstances and relationships must be considered. This Court has said, however,
that "every procedure which would offer a possible temptation to the average man
as a judge . . . not to hold the balance nice, clear and true between the State and the
accused, denies the latter due process of law." Tumey v Ohio, 273 U.S. 510, 532."

Thus, under Murchison, as well as the time-honored Tumey v Ohio, 273 U.S. 510

(1927) cited in Murchison, a fair trial requires an endeavor to prevent "even the probability
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of unfairness." In addition, "every procedure which would offer a possible temptation . .
. not to hold the balance nice, clear and true" denies due process. Defendant has
identified multiple issues, resulting in the balance not being held "nice, clear and true."
Specifically, a legitimate and justiciable issue exists as to whether Defendant can receive a
fair adjudication from Judge Sherman for reasons including but not limited to the following, as
set forth above and now described in detail:

1. Judge Sherman’s Divisional Rules are Biased because they allow licensed
attorneys opposing Pro Se litigants to UNILATERALLY schedule Hearings; while
requiring Pro Se Litigants to obtain Consent of opposing Counsel when trying to
schedule hearings on their motions. Accordingly, Judge Sherman has placed

Pro Se litigants at a disadvantage and at the whim of opposing Counsel
regarding the scheduling of hearings.

As shown by Exhibit 3, an applicable excerpt of Judge Sherman’s Divisional Rules, his
personally adopted Rules provide regarding the Scheduling of Hearings state as follows:
e Hearings may be scheduled online through OLS

e Local Rule 4 will be strictly enforced

As shown by Exhibit 4, Palm Beach County Local Rule 4 requires a licensed attorney to
either speak in person or by telephone with opposing Counsel for represented litigants, or
alternatively represent they attempted to do so. However, as also shown by Exhibit 4, in
stark contrast, if a litigant is Pro Se, the litigant is expressly precluded from the benefits of
Rule 4. These points in conjunction with the manner in which the OLS (Online Scheduling)
system functions result in an egregious Bias in favor of the scheduling interests of licensed
attorneys and their family members. More specifically, as shown by Exhibit 5(a) when
scheduling a Hearing Online, the licensed attorney simply needs to check the icon that “one
or more of the parties who may be affected by the motion are self-represented.” They

are then homefree and can set the Hearing anytime they want without even consulting the
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Pro Se. In contrast, as shown by Exhibit 5(b), the Pro Se Litigant must represent they “have
previously cleared the requested date with opposing counsel.”

Thus, Judge Sherman without even rendering a single ruling in this case, has
communicated by his divisional rules that if the child of an attorney has a doctor’'s
appointment, the attorney may schedule any hearing around it. However, if a Pro Se’s child
has a doctor’s appointment, the Pro Se better cancel that doctor’s appointment to be at a
hearing if unilaterally scheduled by opposing counsel. Judge Sherman has effectively
communicated if a licensed attorney has a dying parent, any hearing may be scheduled
around that elderly parent’s medical care. But, if a Pro Se has a dying parent, the Pro Se
may need to reschedule the doctor’s appointments or the Funeral at a different time, so as to
avoid default for failing to appear at a hearing unilaterally scheduled by opposing counsel.
Put simply, Judge Sherman’s divisional rules substantively communicate that not only are the
attorney’s interests superior to a Pro Se, but the children, parents, relatives and friends of
licensed attorneys are more important than the children, parents, and relatives of Pro Se

litigants. Defendant in turn, asserts legitimate needs of the children and parents of attorneys

and Judges; have no greater importance than children and parents of Pro Se litigants. FN1

For this reason alone, Defendant requests Judge Sherman disqualify himself from
further proceedings in this case, and also requests he immediately amend his

unconstitutional divisional court rules.

FOOTNOTE 1 — Defendant notes that unlike Judge Sherman, some Palm Beach County Judges have
expressly delineated in their divisional rules all parties must attempt to schedule hearings at mutually
convenient times. Specifically, as isolated examples Defendant attaches excerpts of the divisional
rules of Circuit Judge Jaimie Goodman (Exhibit 6) and Circuit Judge Paige Gillman (Exhibit 7). As
shown Honorable Judge Goodman’s rules and Honorable Judge Gillman’s rules expressly indicate
BOTH Parties must mutually agree upon hearing dates. In this regard, Defendant is still in the
process of examining and analyzing varying divisional rules of Palm Beach Circuit Court and County
Court Judges and accordingly is not yet in a position to issue a full report regarding such at this time.
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2. Judge Sherman’s Divisional Rules, and those of all other Palm Beach County
Judges Violate Florida State Supreme Court Rule 2.120, which expressly
mandates the rules are to facilitate “Uniform” conduct of litigation applicable to
all proceedings, all parties and all attorneys. The wide disparity in divisional
rules equates to Nonuniformity.

Judge Sherman of course, is not the only Palm Beach County Judge with legally

defective divisional rules. Quite to the contrary, it is a pervasive problem. It is a basic
maxim of human nature that to treat everyone equally and fairly, the rules should
generally be the same for all people. In Florida, in addition to uniform judicial rules
that apply to the entire State there are Local Judicial Rules within each Judicial Circuit.
The Local Rules adopted by a Circuit, typically apply only to litigations within that
Circuit. The allowability of Local Rules is predicated upon the fact that “local
conditions” may vary between Circuits. This premise is recognized in Florida Judicial

Administration Rule 2.120, which states in part (emphasis added):

"Rule 2.120Definitions

(a) Court Rule: A rule of practice or procedure adopted to facilitate the uniform
conduct of litigation applicable to all proceedings, all parties, and all
attorneys.

(b) Local Court Rule:

(1) A rule of practice or procedure for circuit or county application that, because
of local conditions, supplies an omission in or facilitates application of a rule of
statewide application and doe not conflict therewith."

Thus, the Florida Supreme Court has expressly mandated Court Rules are to

facilitate the uniform conduct of litigation applicable to all parties. That mandate is

being ignored by Palm Beach County Judges. Notably, the mandate includes Pro Se
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litigants. Put simply, Pro Se litigants are to be given the same constitutional rights
regarding the scheduling or hearings that licensed attorneys and their families, children
and parents benefit from. By the same token, under Subsection (b), Local Rules
applicable to Courts taken as a whole may be adopted (distinguished from individual
divisional rules) to the extent there are differences in "local conditions" between
Circuits. That means to the extent "local conditions" do not differ, local rules
presumably would not be adopted.

That said, Defendant understands in addition to the "Local Rules," each
Divisional Judge within each Judicial Circuit is allowed to adopt their own "Divisional
Rules." This is notwithstanding that "conditions" do not typically differ within one
judicial circuit. The "conditions" for a Judge in Room 101 are for the most part the
same as the "conditions" for a Judge in Room 102 right next door. Thus, in general it
does not appear there is substantial justification for "Divisional Rules" at all. Currently
in Florida, Divisional Rules are being individually adopted by Judges according to their
own personal preferences, rather than uniform law. Divisional rules are adopted
pertaining to the time frame when an Opposition to a Motion must be filed, the number
of pages that may be submitted in a memorandum, the Font size of legal documents and
the manner in which Hearing are scheduled.

Put simply, the Divisional Rules have resulted in Florida Courts being the virtual
equivalent of a Divisional Rule Judicial Demolition Derby Road Rally. The Judges are
all over the place with their rules and uniformity is out the window. For instance,
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hypothetically Judge Fair may allow an unlimited number of pages in a memorandum,
whereas Judge Chopbuster may only allow 10 pages. Judge Fair may require someone
seeking to oppose a Motion, must file the Opposition within 30 days, whereas Judge
Screwball in contrast may allow an Opposition to be filed 6 months after the initial
motion. Defendant understands some Judges do not even post all of their Divisional
Rules. In this manner, only attorneys who appear regularly before them even know
what the rules are. Put simply, the existence of "Divisional Rules" has created a total
mess within the Courts of Florida. Because everybody is doing things differently. It's a
"litigation demolition derby road rally." At a bare minimum, any rational conception
of due process and equal protection means the rules should be the same for everyone.

As for the litigants, the quality of Justice received, depends in large part upon the
predilections of the Judge assigned to their case and whether the Divisional Rules
adopted by that Judge, work to the litigant's advantage or disadvantage. Stated

alternatively, did the litigant win the judicial assignment "Lottery?"

3. Judge Sherman’s professional background consisting of working for a
prominent law firm priding itself on obtaining appellate reversals of large Jury
verdicts is consistent with an expected Bias and favoritism towards large
corporate money interests.

Judge Sherman’s background as an advocate before becoming a Judge is impressive.

Defendant understands he was appointed to be a Judge by Florida Governor Ron DeSantis

on or about April 14, 2022. Thus, he has been a Judge for a relatively short period of time of

only about two months. He graduated Cum Laude in 2007 from the University of Miami Law
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School and spent summers clerking in his father’s appellate law firm. His father, Richard A.
Sherman Sr. has been a prominent appellate attorney and Judge Sherman joined his father’s
practice in 2007. As shown by Exhibit 8, according to Judge Sherman’s resume, (obtained

from the website of his father’s law firm, although it probably should be removed at this

stage since he is now a Judge), Judge Sherman is one of only a handful of attorneys in

Florida who has handled Oral Arguments in all five District Courts of Appeal in Florida. A
Linked-In Page obtained by Defendant, indicates Judge Sherman worked for his father’s firm
from 2008 — 2018.

The website of his father’s law firm at www.appealsherman.com indicates Richard A.
Sherman, Sr. has handled “more appeals than any attorney in Florida history.” Based on the
website excerpt included herein as Exhibit 9, the firm has largely focused on obtaining
Reversals of large Jury Verdicts, as well as Class actions, at the appellate level.

The foregoing indicates Judge Sherman’s professional background has consisted
primarily of promoting and furthering large corporate monied interests, by utilizing a modus
operandi of undermining the Sacred Jury Verdict by successfully having it substituted with a
judicial decision. Therein, is the problem as regards to whether he is an appropriate “FIT” for
this litigation. This litigation involves a Pro Se of moderate means against a large financial
institution. Having a Judge whose professional background consists almost entirely of
overriding the verdicts of public juries in favor of monied interests, at a minimum raises a
legitimate issue as to whether that Judge can ignore the interests of those who helped him
become a Judge during the course of his professional career. This point taken in conjunction
with the fact his divisional rules already are indicative of a Bias against Pro Se litigants, is

determinative that he should disqualify himself.



ADDITIONAL ISSUES WARRANTING DISQUALIFICATION

In addition to matters described above, Defendant also incorporates as grounds for

disqualification, matters set forth in his appellate brief pending before the Fourth District Court

of Appeals in the case of Discover Bank, N.A. v Evan Gutman (4DCA#22-1089). A full copy

of the appellate brief is attached as Exhibit 2 herein. The issues specifically are as follows:

1.

The extension of Absolute Judicial Immunity for the intentional commission of
lllegal Malicious Acts to Members of the Judicial Qualifications Commission
(JQC) acting in a Non-Judicial capacity in the case of Laura M. Watson v
Florida Judicial Qualifications Commission, No. 17-13940 (11th Cir. Fed. Ct. of
Appeals, August 15, 2018); and to Debt Collector Attorneys in Echevarria v
Cole, 950 So.2d 380 (2007) under the variant of Absolute Immunity known as
"Litigation Privilege" unconstitutionally infringe upon the Due Process rights of a
Pro Se litigant to receive a fair and impartial adjudication.

Palm Beach County Court Rule 4 unconstitutionally violates the Due Process
and Equal Protection Clauses of the 14th Amendment to the U.S. Constitution,
on the ground it deprives Pro Se Litigants of a fair and impartial adjudication by
excluding them from its provisions; and also infringes upon the due process
rights of litigants represented by Counsel by requiring their Attorney to
communicate and cooperate with opposing Counsel even if not in the best
interests of their clients.

Florida Rule of Judicial Administration 2.215 unconstitutionally violates the Due
Process and Equal Protection Clauses of the 14th Amendment to the U.S.
Constitution, on the grounds it substantively deprives litigants in all cases in
Florida, both Civil and Criminal, of the right to a fair and impartial adjudication
by a Fully Independent Thinking Trial Court Judge, not subjected to Undue
Influence. The Rule unconstitutionally vests virtually Unbridled and Dictatorial
Power within one Chief Judge of each County, who then has virtually total
power and control over all other Judges in that County. The Rule creates two
Classes of Trial Court Judges with one Class having virtually total control over
the Subservient Class, even though both are duly Elected or Appointed, and the
Subservient Class constitutes the majority of Judges.

Florida State Bar Unauthorized Practice of Law (UPL) prohibitions, forming the
basis of the entire legal monopoly unconstitutionally infringe upon the due
process and equal protection clause rights of all litigants to receive a fair and
impartial adjudication. UPL prohibitions diminish the competency of legal
services provided to litigants by attorneys by creating economic incentives for
attorneys to waive procedural errors of each other at the expense of their
client's interests. UPL prohibitions also result in uneven application of court
rules, which are applied hyper-strictly to Pro Se litigants, while liberally
construed for licensed attorneys.
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CONCLUSION

Judge James W. Sherman is a relatively new Judge with a distinguished legal career
as an appellate attorney prior to being appointed by Governor Ronald DeSantis. But, being a
Judge is different than being an Advocate. It means the Judge needs to completely set aside
personal beliefs, business relationships and just apply the law impartially to all litigants. This

incorporates adoption of impartial divisional rules, to the extent divisional rules are even

allowed at all. As a young and upcoming member of the bench, it is Defendant’s sincerest
hope Judge Sherman will view this Motion as an opportunity to present to the public what

everyone may expect from him in the future. It is not an impossibility that 20 years from

now Judge Sherman may sit on a State Supreme Court or Federal Bench; and recollect

and publicly speak about how only two months into his judicial career he learned the

true importance of being impartial to all parties; and how important court rules are to

accomplish such. Put simply, the best time to set the tone for a judicial career is early on.

At this stage, Judge James W. Sherman has not rendered a single ruling of any nature in this
case, has only been a Judge for about two months, and from inception is having his divisional
rules directly and frontally challenged on constitutional due process grounds. Defendant

presents this Motion to Disqualify in Good Faith, which is undoubtedly “Legally Sufficient”

under any reasonable standard, and noting particularly he has not moved to Disqualify either

of the two prior Judges on the case, even though they both rendered key rulings against him.
With the foregoing in mind, Defendant, Evan Gutman JD, CPA Pro Se most
respectfully requests Judge James W. Sherman Disqualify himself from further proceedings
in this case. Concurrently, Defendant also requests Judge Sherman consider revising his
Divisional Rules, pursuant to matters delineated herein, so Pro Se litigants will not view him

as their adversary from inception, but ultimately rather as a genuine Fair and Impartial Judge.

11



Lastly, pursuant to his own personal First Amendment rights, Defendant Evan
Gutman, also humbly requests Judge James W. Sherman in the spirit of collegiality that is
well-known to exist amongst Judges, become a leading voice to convince other Palm Beach
Circuit Court and County Judges to revise their divisional rules to conform with due process
rights of the U.S. Constitution, and also impress upon all other Judges the importance of
respecting the legitimate legal due process rights and in fact, Power of Pro Se litigants.

Assuming without deciding Judge Sherman’s recuses himself from this case,
Defendant expresses his best wishes to Honorable Judge James W. Sherman for a long and
outstanding judicial career, which Defendant hopes and believes he has assisted in setting

on the right course and track at an appropriate early stage.

Submitted humbly, graciously and most respectfully this 4" of July, 2022.

Lo M

Evan Gutman JD, CPA

Member State Bar of Pennsylvania

Member District of Columbia Bar

Admitted to Bar of Federal Ninth Circuit Court of Appeals
Admitted to Bar of Federal Sixth Circuit Court of Appeals
Admitted to U.S. Tax Court Bar

Florida Certified Public Accountant

New Jersey Certified Public Accountant

1675 NW 4th Avenue, #511
Boca Raton, FL 33432
561-990-7440
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CERTIFICATE OF SERVICE

| Evan Gutman, hereby Certify a true copy of the foregoing was sent electronically and is
being sent via US Regular Mail on this 4th day of July, 2022 addressed as follows to :

Adams and Reese LLP

Attn: Chantal M. Pillay, Esq.
100 N. Tampa Street, Suite 4000
Tampa, Florida 33602

DATED this 4th day of July, 2022.

Epn Miin_

Evan Gutman CPA, JD

Member State Bar of Pennsylvania

Member District of Columbia Bar

Admitted to Federal Sixth Circuit Court of Appeals
Admitted to Federal Ninth Circuit Court of Appeals
Florida Certified Public Accountant

1675 NW 4th Avenue, #511
Boca Raton, FL 33432
561-990-7440
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Evan S. Gutman CPA, JD
Member State Bar of Pennsylvania EXHIBIT 1
Member District of Columbia Bar
1675 NW 4th Avenue, #511
Boca Raton, FL 33432

“The litigation privilege applies across the board to actions in Florida, both to common-law causes of
action, those initiated pursuant to a statute, or of some other origin. “Absolute immunity must be
afforded to any act occurring during the course of a judicial proceeding. . . . so long as the act
has some relation to the proceeding.”

Echevarria v Cole, (Florida Supreme Court) 950 So.2d 380 (2007)

"Without publicity, all other checks are insufficient, in comparison of publicity, all other checks are of small
account. Recordation, appeal, whatever other institutions might present themselves in the character of
checks, would be found to operate rather as cloaks than checks, . . . as checks only in appearances."

In Re Oliver, (U.S. Supreme Court) 333 U.S. 257, 271 (1948)

Dear Recipient,

Pursuant to my own personal First Amendment rights, you are one of about 1,400 people this letter is being sent
to including All U.S. Senators and Congressman, All Florida Legislators in the State House and Senate, all Florida
Circuit Court Judges (about 600) and many other selected attorneys and people. | have submitted to the Florida
4th District Court of Appeals, my Appellate Brief in Discover Bank, N.A. v Evan S. Gutman (Fla. 4th DCA Case
#4DCA-22-1089), (Palm Beach Circuit Court Case #50-2019-CA-013570-XXXX-MB). It will also be available at
www.gutmanvaluations.com as soon as possible. My Appeal is a Direct Frontal Challenge to invidious Judicial
Rules and Policies. Years ago, | identified each as some of the Legal Profession and Judiciary's points of
Hypocritical Vulnerability. And suffice it to say, | know a whole lot more. And | now have the Perfect Fact Set
to pull this off. The issues presented are as follows:

1.

The immoral extension of Absolute Judicial Immunity for commission of lllegal Malicious Acts to members
of the Florida Judicial Qualifications Commission (JQC) in the case of Laura M. Watson v Florida Judicial
Qualifications Commission, (11th Cir. Fed. Ct. of Appeals, August 15, 2018); and to Debt Collector
Attorneys under the Variant of Absolute Judicial Immunity known as "Litigation Privilege"; infringe upon
the due process and equal protection clause rights of a litigant to a fair and impartial adjudication.

Florida State Bar Unauthorized Practice of Law (UPL) prohibitions, the Foundation of the Entire Legal
Monopoly infringe upon the due process and equal protection clause rights of all litigants to receive a fair
and impartial adjudication. UPL prohibitions diminish the competency of legal services provided by
licensed attorneys by creating economic incentives for attorneys to waive procedural errors of each other
at the expense of their client's interests. UPL prohibitions also result in uneven application of court rules,
applied Hyper-Strictly to Pro Se litigants, but Liberally construed to the benefit of licensed attorneys.

Palm Beach County Court Rule 4 unconstitutionally violates the due process and equal protection clauses
of the 14th Amendment on the ground it deprives Pro Se Litigants of a fair adjudication by excluding them
from its provisions; and also infringes upon due process rights of litigants represented by Counsel by
requiring their Attorney to communicate and cooperate with opposing Counsel even if not in the best
interests of their clients, thereby totally undermining the adversarial process, the basis of our legal system.

Florida Rule of Judicial Administration 2.215 violates the due process clause of the 14th Amendment on
the ground it deprives litigants in all cases of the right to a fair and impartial adjudication by a Fully
Independent Thinking Trial Court Judge, not subjected to Undue Influence. The Rule vests virtually
Unbridled Power within one Chief Judge of each County, who has virtually total control over all other
Judges. The Rule creates two Classes of Trial Judges, with one Class having virtually total control over
the Subservient Class, though both are Elected or Appointed, and the Subservient Class is the majority.

Very truly yours,
Evan Gutman CPA, JD



EXHIBIT 2

This Exhibit consists of the APPELLATE BRIEF submitted to the
Florida 4" District Court of Appeals in the case of Discover Bank,

N.A. v Evan Gutman, (Fourth DCA #22-1089)
(Lower Tribunal Case # 50-2019-CA-013570-XXXX-MB)

This Exhibit is 58 Pages.
Following the last page of this Exhibit are Exhibits 3 — 10
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STATEMENT OF THE CASE AND FACTS

Discover Bank initiated a breach of contract cause of action
(R.11-22). Appellant accepted service on October 30, 2019 and within
approximately 48 hours on November 1, 2019 sent in his Answer, asserting
several affirmative defenses (R.26-34) The case was assigned to Circuit
Judge Cymonie Rowe. The first affirmative defense asserted by Appellant
was that the alleged credit card agreement was an unenforceable contract
of adhesion containing multiple provisions Void as against public policy,
and which were so numerous and seriously egregious they could not fairly
be severed from the alleged contract as a whole (R.27) Throughout the
litigation Appellant concentrated on this defense repeatedly in multiple

N1

filings, F including particularly strong focus on the contract provision :

a. "You are in default if: . . . you die. . .." (R.104)(R.144)(R.670)(R.690)
Black's Law Dictionary defines the term "Default" as follows
(emphasis added) (R.674)
Default. By its derivation, a failure. An omission of that which

ought to be done. . . . Specifically, the omission or failure to
perform a legal or contractual duty."

FOOTNOTE 1 - See - (R.27) (R.63-116) (R.117-148) (R.462-463) (R.640-
676) (R.677-700) (R.1498-1544) (R.1817-1861)
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Thus, by definition, regarding this objectionable provision Discover
Bank has adopted a nationwide policy in contravention of our nation's
respect for life and the solemnity of death. More specifically, it is Discover
Bank's position that when a person "Dies" and passes from the secular
world to the non-secular world, that human being is "per se" automatically
guilty of "Fault." This contemptible notion applies regardless of how the
person lived their life. Discover Bank effectively asserts that even if a
person throughout their entire life has been Charitable, Observing their
Faith, Sympathetic to the Impoverished, Respectful to Others, Kind, Caring,
Generous, Protecting the Innocent, and totally up to date on their credit
card payments; the moment that Saint-Like person passes to the next
world, they are in DEFAULT of Discover Bank's contract agreement. The
contract provision Shocks the Human Conscience egregiously by
penalizing a law-abiding person (or their Estate) who has led a virtuous life,
solely based upon the involuntary act of dying.

On or about November 8, 2019, just seven days after Appellant
submitted his Answer, Discover Bank illegally accessed Appellant's credit
report for the specific purpose of gain an unfair advantage in the pending
litigation (R.44) (R.52-60) (R.63-116). Based on existing Florida law the

illegal act of Discover Bank in doing so may possibly be protected by



absolute immunity pursuant to Litigation Privilege as a permissible purpose.
The operative phrases are “may possibly” and "existing Florida law." In
the latter regard, Appellant seeks to directly modify “existing Florida law” by
this appeal.

On February 24, 2020, Appellant filed a Motion for Leave to file a
Counterclaim including Punitive damages, based upon Discover Bank's
obtaining illegal access to his credit report and the unconscionable severity
of the multiple contract provisions that are Void as against public policy
(R.63-116). Discover Bank filed a motion for summary judgment on March
24, 2020, (R.154-155) which Appellant responded to (R.461-475).
However, Discover Bank never requested a hearing on that motion

(presumably realizing it was “weak”). Discover Bank then filed an amended

motion for summary judgment on July 20, 2020 (R.617-622). Appellant
opposed the amended motion in his opposition of August 17, 2020
(R.677-700). A hearing was held on Discover Bank's amended motion for
summary judgment on September 14, 2020 at which time Circuit Judge
Cymonie Rowe denied Discover Bank’s motion (R.1352). Ten days later,
on September 24, 2020, Judge Rowe granted Appellant's motion for leave

to file his counterclaim including punitive damages (R.1427-1428).



On October 16, 2020 the law firm of Burr & Forman filed a Notice of
Appearance in the County Court, even though the case was in the

jurisdiction of the Circuit Court. Accordingly, their Notice of Appearance

was effectively VOID since it was filed in the wrong Court (R.1436).

On November 5, 2020, Chief Judge Marx removed Judge Rowe from
the case by reassigning her to the Juvenile Division. Thus, the Judge who
rendered two monumental rulings in Appellant's favor was no longer the
Judge. In her place, Judge G. Joseph Curley, Jr. (previously a partner at a
law firm focusing on "creditor rights") was assigned to the case.

On November 12, 2020, the law firm of Burr & Forman filed a Motion
on behalf of Discover Bank to compel arbitration of the counterclaim in the
County Court, even though the case has always been in the jurisdiction of
the Circuit Court. (R.1440). Accordingly, similar to their Notice of
Appearance, their Motion to Compel Arbitration should not even have been
accepted for filing by the trial court, much less set for a hearing or ruled
upon because it was VOID from inception, due to having been filed in the
Wrong Court. Additionally, at the time of filing that Motion, neither Sarah R.
Craig, Esq. or her law firm, Burr & Forman had been substituted in as

counsel in the case. Appellant has consistently maintained their

motion should not have been considered because it was filed in




violation of Florida Rule of Judicial Administration 2.505(e ) in

existence at the time (R.1498). Interestingly, the 2012 version of the rule

still in existence in 2021, was amended almost immediately after Appellant

raised the objection. However, the amendment does not apply to Discover

Bank’s Motion, since the amendment effective date was months later.

The impact of Chief Judge Marx's reassignment of Judge Rowe and
appointment of Judge Curley to the case predictably became apparent at
the first hearing, held on July 16, 2021. The topic was Burr & Forman’s
defective motion. Although Appellant was online for the Zoom hearing and
also called the Judge's chambers by telephone indicating such, Judge
Curley did not admit Appellant to the Zoom hearing, therefore depriving
Appellant of his due process right to be heard. Detailed facts proving such
are delineated in Appellant's Motion to Disqualify Judge Curley submitted
January 18, 2022, which Judge Curley granted (R.1646-1756) (R.1805).

Predictably, with Appellant having been excluded from the hearing by
a Judge who was previously a partner with a well-connected large law firm
priding itself on "creditor rights" legal services; Discover Bank's motion to
compel arbitration was granted in a "NON-FINAL" Order (R.1628). The
Nonfinal Order that Judge Curley signed emanated from the County Court,

even though he was never elected or appointed to the County Court, and



even though the case has always been in the jurisdiction of the Circuit
Court. It also dismissed the counterclaim "pending arbitration" rather than
staying the claim as the statute requires. Additionally, Judge Curley never
even issued any subsequent Order indicating how arbitration would

proceed and thus such has never occurred. The intent was apparently to

simply make the Counterclaim just “DISAPPEAR.” It has never been

adjudicated by either the Court or by arbitration, and thus, remains

'‘pending.” On August 17, 2021, Discover Bank then filed their third
summary judgment motion stylistically titled as a "Renewed Motion for
Summary Judgment" (R.1630-1638). They filed it in the County Court once
again, although the case has always been in the Circuit Court.
Accordingly, it also never should have been accepted for filing by the trial
court, no hearing should have been set and it was VOID from inception.
On January 18, 2022, Appellant filed a comprehensive Motion to
Disqualify Judge Curley for reasons including those set forth above
(R.1646-1756). Two days later, on January 20, 2022, Appellant filed a
Motion to Vacate his Void and Unenforceable Order on grounds including
that the County Court delineated did not have jurisdiction of the case
(R.1757-1785). The motion also pointed out the counterclaim was wrongly

dismissed rather than stayed as the statute requires. Judge Curley granted



Appellant's motion to disqualify and recused himself, but did not rule upon
the motion to vacate the Order (R.1805).

Circuit Judge Samantha Schosberg Feuer was then assigned to the
case. On March 4, 2022, Judge Feuer held hearings on Appellant's Motion
for Reconsideration and Discover Bank's Motion (their Third Attempt at
summary judgment). She verbally denied Appellant's Motion, but did not
rule on Discover Bank's Motion. On April 1, 2022, she issued a “FINAL”
Order granting Discover Bank's Summary Judgment Motion. Her Order
(similar to Judge Curley) emanated from the County Court, though the case
has always been in Circuit Court jurisdiction. It also appears to adopt
“Verbatim” the drafting of the Order by Discover Bank Counsel, without
even substantively addressing Appellant’s positions. (R.1891-1897).

To date, Judge Feuer has declined to render any Order or written
ruling of any nature on Appellant's Motion for Reconsideration verbally
denied from the bench; or issue any type of Final Order Dismissing the
Counterclaim. On April 29, 2022, Appellant filed a document labelled as
“REQUEST FOR “FINAL” ORDER DISMISSING COUNTERCLAIM SO
LEGITIMATE APPEAL RIGHTS MAY PROCEDURALLY BE PURSUED.”
(R.1927-1929). The purpose of filing that request was based on the fact

an Order considered to be a "FINAL" Order is required under Florida Rules



of Appellate Procedure for Appellant to appeal such. Apparently, seeking
to escape appellate review of her erroneous verbal decision, Judge Feuer
to date has declined to issue any Order on Appellant’s Motion or

FN 2

subsequent formal request. Florida Rule of Judicial Administration

2.215(f), which Judge Feuer appears to have violated, states expressly :

(f) Duty to Rule within a Reasonable Time. Every judge has a duty
to rule upon and announce an order or judgment on every matter
submitted to that judge within a reasonable time.

The importance of judges complying with court rules, such as
rendering a ruling as required, mandated by the Supreme Court, rather
than substituting their personal preferences has been delineated as follows:

“The Court of this state are not empowered to develop local rules
which contravene those promulgated by the Supreme Court.”
Berkheimer v Berkheimer, 466 So.2d 1219, 1221 (Fla. App. 4" DCA
1985). “Nor may courts devise practices which skirt the requirements
of duly promulgated rules.”

WG Evergreen Woods SH, LLC v Fares, 207 So. 3d 993 (FI.
App. 5" DCA 2016)

FOOTNOTE 2 - There is of course no better way for a Judge to avoid
Reversal on Appeal of an issue they are not comfortable with, than to just
decline to render any Ruling at all. Of course, while such may be a "Time-
Honored" Judicial Strategic Technique, the ability of a Judge to evade
appellate review to protect their own professional self-interest, raises
unsettling questions about the entire Judiciary. These questions extend
well beyond one Judge, whose decision to "decline to decide," is probative
of questionable moral character; or alternatively a greater purpose in mind.
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SUMMARY OF ARGUMENT

Judicial rules and policies being directly and frontally challenged in
this Appeal undermine the fairness of the adjudicative process in all Florida
cases. Accordingly, until remedied any litigation in Florida cannot be said
to provide litigants or the State with fairness. The problem is not a
particular Judge, or even a small group of Judges. Rather, it is the system
itself and the underlying court rules, which from inception foster invidious
favoritism. The rules of the system render the playing field in violation of
the Due Process and Equal Protection Clauses.

The needless complexity of court rules combined with economic
incentives, cause the rules to be applied unevenly. They are applied
Hyper-Strictly to litigants without counsel; versus so “Strangely Liberal” to
well-connected attorneys, those attorneys are substantively not even bound
by the rules. Similarly, licensed attorneys regularly waive each other's valid
objections on a “quid pro quo” basis at the expense of client interests to
further their own self-interested goals. In both instances, the invidious

uneven application nullifies the legitimacy of the rules. Put simply, the

playing field is rigged. The rules intended to level the playing field have

become the precise instrument that rigs the playing field in favor of well-

connected attorneys at the expense of litigants and the general pubilic.



No matter how knowledgeable one is regarding the written law, it is
impossible to win a poker game when one side is allowed to deal from the
bottom of the deck. It is impossible to win a dice game, if the dice are
loaded. It is the system itself that is infected. Notably it is not the fault of
one person, law firm, attorney or Judge. The problem is you can't win a
litigation when rules are systemically applied one way to licensed attorneys
(Liberally), and an opposite way to Pro Se litigants (Hyper-Strictly). The
underlying facts on the record in this litigation prove this assertion.

Appellant admittedly asserts quite vigorously what we are taught to
believe constitute our due process rights. Similar to the Justices of this
Court, we are all victims of a judicial system, legal profession, and in fact a
World widely recognized as gone awry. So, nobody can be personally
faulted as the main cause. Rather, the focus is upon the rules and how
they are unevenly applied. Itis a legal system the general public has quite

justifiably lost faith and confidence in. In all fairness, one would be hard-

pressed to find a single person, whether Nonattorney, Attorney or Judge,

who when spoken to privately would express genuine faith in our Courts.

Appellant's goal is to directly challenge the judicial rules and policies
delineated herein to promote the public's interest in fair adjudications where

the Florida State Bar and related powerful monied interests failed to do so.
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STANDARD OF REVIEW
The standard of review of pure questions of law is de novo. Granada

Lakes Villas Condominium Association, Inc. v Metro-Dade Investments

Co., 125 S0.3d 756 n.2 (Fla. 2013).
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ARGUMENT

1.  The extension of Absolute Judicial Immunity for commission of
lllegal Malicious Acts to Members of the Judicial Qualifications
Commission (JQC) acting in a Non-Judicial capacity in the case
of Laura M. Watson v Florida Judicial Qualifications
Commission, No. 17-13940 (11th Cir. Fed. Ct. of Appeals, August
15, 2018); and also to Debt Collector Attorneys in Echevarria v
Cole, 950 So.2d 380 (2007) under the variant of Absolute
Immunity known as "Litigation Privilege" unconstitutionally
infringe upon the Due Process rights of a Pro Se litigant to
receive a fair and impartial adjudication.

In Echevarria v Cole, 950 So.2d 380 (2007) the Florida Supreme

Court held as follows (emphasis added):

“The litigation privilege applies across the board to actions in Florida,

both to common-law causes of action, those initiated pursuant to a

statute, or of some other origin. “Absolute immunity must be

afforded to any act occurring during the course of a judicial
proceeding. . . . so long as the act has some relation to the
proceeding.”

It really is a quite incredible holding and one Appellant believes is
unparalleled in any other U.S. State. For a State Supreme Court to
expressly hold it provides absolute immunity for commission of any illegal
act of any nature during the course of a litigation, constitutes a substantial
collapse of the law. The premise can only breed disrespect. It's really an

amazing opinion. The open question is whether Echevarria has been

overruled “Sub Silentio” since its issuance in 2007. So far as Appellant

knows, the Florida Supreme Court has never expressly overruled it. That
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point however, is not dispositive as to whether it has been overruled “Sub
Silentio” by other opinions. More specifically, in 2017 the Florida Supreme
Court carved out at least one exception to Echevarria, when it held in

Debrincat v Fischer, 217 S0.3d 68 (2017) that litigation privilege does not

bar the filing of a malicious prosecution claim. By carving out at least one
exception, the Court’s prior language that “litigation privilege applies across
the board” was arguably overruled “Sub Silentio” in Debrincat.

Subsequent to Debrincat, numerous Appellate Courts have found
reasons to disregard the language in Echevarria, that “litigation privilege
applies across the board” and declined to apply litigation privilege to a wide

variety of egregious conduct. See for example, Miller v Henderson

Machine, Inc., 310 So0.3d 44 (Fla 4th DCA 2020) ("trial court had authority
to protect the proper administration of justice" by declining to apply litigation

privilege); Hollander v Fortunato, 305 So.3d 344 (Fla. 3rd DCA 2020)

("litigation privilege does not apply under these circumstances, where
respondent alleged in the trial court that petitioners violated section 559.72
. . . by sending threatening collection letters demanding payment") ; Pace v

Bank of New York Mellon Trust, 224 So.3d 342 (Fla 5th DCA 2017)

("Bank's process server's alleged comments to the tenants are not covered

by absolute immunity under the litigation privilege"); Inlet Beach Capital
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Investments v The Enclave at Inlet Beach Owners Assocaition, Inc.,236

S0.3d 1140 (Fla. 1st DCA 2018) (Debrincat not limited to situations where a

party is added to the litigation) ; Estape v Seidman, 269 So.3d 565 (Fla. 4th

DCA 2019) ("statutory grant of confidentiality prevails over the litigation
privilege, a common law doctrine").

The Fourth District DCA appears particularly receptive to declining to
apply litigation privilege to egregious conduct. This is in conjunction with
the Federal 11th Circuit's interpretation of Debrincat. More specifically, in

Sun Life Assurance Company v Imperial Holdings Inc., 904 F.3d 1197,

1218 -1220 (2018) the Federal 11™ Circuit wrote (emphasis added):
"1. Florida's Litigation Privilege

Sun Life contends that it cannot be sued for filing its declaratory
judgment claim because its act of filing a lawsuit is absolutely
immune from liability under Florida's litigation privilege. At its most
basic level, Florida's litigation privilege "provides legal immunity for
actions that occur in judicial proceedings." Echevarria, McCalla,
Raymer . . . 950 So.2d 380, 383 (Fla. 2007). Because the filing of a
lawsuit is an "action that occurs in a judicial proceeding” id.,
Sun Life contends that its filing of its declaratory judgment claim
is protected by the privilege. The district court ultimately
disagreed. . .. We are in accord with the district court.

Florida adopted its litigation privilege to protect testifying witnesses
against defamation suits premised on statements they made in open
court. See Myers v Hodges, 53 Fla. 197, 44 So. 357, 361-362
(1907). The concern was with chilling robust courtroom testimony. . .
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Although at its inception the privilege offered immunity only from
actions sounding in defamation . . . . the Florida Supreme Court has
significantly expanded the privilege. In Levin, it extended the
privilege to protect not just allegedly defamatory litigation conduct but
any "tortious behavior . . . [which had] some relation to the [judicial]
proceeding. . . . In Echevarria, the Court expanded the privilege
beyond the tort context to hold immune from suit a party facing
claims that its litigation conduct violated a statute. . . .

Echevarria, however, is not the Court's latest word on Florida's
litigation privilege. In Debrincat v Fischer, 217 So.3d 68
(F1a.2017), the Court receded somewhat from the broad
language in Echevarria. . . . It concluded that the litigation
privilege does not provide immunity from claims for malicious
prosecution, principally because if it did so it "would eviscerate
[that] long-established cause of action.” Debrincat, 217 So0.3d at
70.

After Debrincat, and despite the broad formulations in Levin and
Echevarria, we do not think that the Florida Supreme Court is of
the view that the litigation privilege offers per se immunity
against any and all causes of action arise out of conduct in
judicial proceedings. See id. Rather, the applicability of the
privilege must be assessed in light of the specific conduct for
which the defendant seeks immunity. In this case, therefore, we
must ask whether Florida's litigation privilege would immunize a
defendant from a breach of contract claim where the act that
allegedly breached the contract was the filing of a lawsuit. We think it
would not.

We are further persuaded by Debrincat, which made plain that
the litigation privilege should not be applied in novel ways that
serve to "eviscerate” long-standing sources of judicially
available recovery. . . ."

Thus, after Debrincat, according to the Federal 11" Circuit in Sun

Life, supra, the Florida Supreme Court's current position is there are in fact
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certain "acts™ occurring during the course of a judicial proceeding that are
not protected by litigation privilege (including malicious prosecution claims).
This is in direct contrast to the earlier position delineated in Echevarria.

In the instant case, Appellant’s pending Counterclaim is predicated in
part upon the assertion Discover Bank illegally accessed his credit report
after the litigation was initiated for the purpose of gaining an advantage in
the litigation. Thus, Discover Bank is using litigation privilege as a
"SWORD," rather than as the "SHIELD" for which it was originally intended

in the seminal case of Myers v Hodges, 44 So. 357 (1907) to promote,

rather than hinder the implementation of justice and fair adjudications.
Accordingly, Appellant contends where a Plaintiff's conduct indicates they
intentionally utilize litigation privilege as a "SWORD" to frustrate Due
Process and undermine the trial process, this Court should hold that
litigation privilege is inapplicable. A holding by this Court along such lines
would be in conjunction with the overall intent and function of litigation
privilege, as delineated by the Federal 11th Circuit in Sun Life, supra.
With the foregoing in mind, it is appropriate to examine exactly what
Absolute Judicial Immunity or its extension to certain Non-Judicial
individuals under the so-called doctrine of "Litigation Privilege" really is.

Under Florida law and Federal law, duly appointed or elected Judges are

16



currently entitled to Absolute Immunity for commission of intentional illegal
malicious acts. Appellant concedes this Court lacks the power to hold
otherwise based on well-established judicial precedent. However, as
regards Non-Judicial individuals the Courts now seem to focus on the type
of conduct engaged in, the egregious nature of the conduct; whether justice
and the dignity of the Court would be furthered or hindered by application of
the privilege; whether the privilege as a common law doctrine is nullifying
statutory rights; and whether the privilege is asserted in good faith.

On August 15, 2018, the U.S. Court of Appeals for the Eleventh

Circuit, in the case of Laura M. Watson v Florida Judicial Qualifications

Commission, No. 17-13940 (August 15, 2018) held as follows (R.1686):

"The District Court did not err when it dismissed Watson's claim
against the JQC and Bar Officials because (1) the members of the
JQC investigative panel were entitled to absolute prosecutorial
immunity based on the functions of their position; (2) the members of
the JQC hearing panel were entitled to absolute judicial immunity
based on the functions of their position; and (3) the Bar Officials were
entitled to absolute immunity as agents of the Florida Supreme Court
acting in disciplinary proceedings."

The foregoing holding by the Federal Court of Appeals was
presumably based in large part upon Page 11 of the JQC's Answer Brief in

the Appeal where they stated as follows (emphasis added) (R.1707):

"Absolute or quasi-judicial immunity does not turn on an official's rank
or title, but rather on the function that official performs. After

17



reasoned analysis, the District Court concluded that: (1) the JQC
functions as a quasi-judicial agency; (2) disgruntled judges who
are disappointed in the outcome of JQC proceedings are just as likely
as any other litigant to pursue claims against the JQC's members. . .

Thus, the linchpin of the 11th Circuit's opinion is the JQC "functions
as a quasi-judicial agency." However, the JQC's Brief disregarded the

Florida Supreme Court's decision in State of Florida ex rel. Jack M. Turner

v Richard T. Earle Jr., 295 So. 2d 609, 611 (Fla. 1974). In that case, the

Florida Supreme Court had already decided whether JQC functions,
constituted the exercise of "quasi-judicial" powers and held they do NOT.
Specifically, the Court held expressly in Turner, supra, (emphasis added):
"Since the commission lacks the power essential to judicial or
quasi-judicial tribunals either to reach a final decision or to
implement that decision, prohibition is an inappropriate remedy. . . ."
This indicates multiple dilemmas as follows. FIRST, it appears the
Eleventh Circuit's decision as to whether the JQC is a "quasi-judicial
tribunal” is in direct contradiction with the Florida Supreme Court's decision
in Turner, supra. That is problematic from several perspectives, not the

least of which is the constitutional conflict which can exist between State's

regulating their Courts, and Federal Constitutional limitations upon such.
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SECOND, the fact the JQC did not point out the Supreme Court's

holding in the Turner case to the 11th Circuit presents two possibilities.

The first possibility is Counsel for the JQC was unaware of the Turner case.
That is not only unlikely, but would also be suggestive of incompetency by
JQC Counsel if such were the case. The more likely possibility is JQC

Counsel was aware of the Turner case, but made a conscious decision to

not mention it. If so, that violates Florida Bar Rule of Professional Conduct
4-3.3 Candor Toward the Tribunal, which states (emphasis added):

"(a) False Evidence; Duty to Disclose. A lawyer shall not
knowingly:

(3) fail to disclose to the tribunal legal authority in the
controlling jurisdiction known to the lawyer to be directly
adverse to the position of the client and not disclosed by opposing
counsel;

In the Watson case, Page 11 of the Answer Brief of the Florida State
Bar described Absolute Immunity as follows, (emphasis added) (R.1708):

"(rule of prosecutorial immunity insulated state bar and its agent
acting within scope of office from liability for malicious prosecution in
an action brought against them by a member of bar against whom a
grievance had been filed, regardless of motive for that filing and
without regard to whether or not there was probable cause for such
filing)."

Similarly, the 11th Circuit's opinion utilized the term "malicious” in

describing Absolute immunity as follows (emphasis added) (R.1689):
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"Absolute immunity can cover even wrongful or malicious acts. . . ."

Thus, to understand Absolute Immunity, once needs to understand
what the term "malicious" means. Black's Law Dictionary defines the term
"Malicious" as follows (emphasis added) (R.1709):

"Malicious. Characterized by, or involving, malice; having, or done

with, wicked, evil or mischievous intentions or motives. . . ."

Based on the foregoing, what the JQC and Florida State Bar were
seeking in the Watson case was immunity to commit "Wicked" and "Evil"
acts. While these characteristics under the guise of the less offensive term
of "malicious" were granted by the 11th Circuit, Appellant requests this
Court retreat from that position. It is undisputed Absolute Immunity is
enjoyed by Judges functioning in a judicial capacity. While uncontroverted,
that itself rests upon tenuous ground. Judicial power is at a "Zenith" when
judging others, but at a "Nadir" when judging itself. To extend Absolute
Immunity to the JQC, (which the Florida Supreme Court's opinion in Turner,
indicates is not acting as a quasi-judicial tribunal), or to mere Florida Bar
officials who are not Judges at all, or to debt collector attorneys is irrational.

Once the JQC and/or certain members of the Florida State Bar have

the absolute legal immunity to commit "Wicked" and "Evil" acts against duly
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elected Florida Trial Court Judges, one can fairly expect any Trial Court
Judge's ability to render a fair and impartial adjudication will be impaired for
fear of maintaining their own position as an elected Judge. While this
impacts adversely upon all litigants including those represented by
Counsel, the impact upon Pro Se litigants is particularly exacerbated. This
is due to the systemic animus the Judiciary has historically demonstrated
against Pro Se litigants. (See for example the express exclusion of Pro Se
Litigants from Palm Beach County Rule 4 also a subject of this Appeal).

Similarly, Appellant contends the variant of absolute judicial immunity
known as litigation privilege provided to debt collector attorneys, who
repeatedly utilize it as a “SWORD” to commit unlawful statutory acts, so
infects the fairness of the adjudicative process that it infringes upon a
litigant’s right to a fair and impartial adjudication. It also encroaches upon
legitimate powers of the State Legislature by effectively nullifying fair debt
collection statutes and other legislative statutes when violated during the
course of a litigation. This includes Discover Bank's gaining illegal access
to Appellant's credit report after the litigation began.

For these reasons, the trial court’s judgment should be reversed.

21



2. Palm Beach County Court Rule 4 unconstitutionally violates the
Due Process and Equal Protection Clauses of the 14th
Amendment to the U.S. Constitution, on the ground it deprives
Pro Se Litigants of a fair and impartial adjudication by excluding
them from its provisions; and also infringes upon the due
process rights of litigants represented by Counsel by requiring
their Attorney to communicate and cooperate opposing Counsel
even if not in the best interests of their clients.

The most applicable portions of Palm Beach County Local Rule No. 4
states in part, as follows (emphasis added) (R.1717):

"2. Prior to filing and serving a Notice of Hearing for a Uniform
Calendar hearing or a specially set hearing, the attorney noticing the
motion shall attempt to resolve the matter and shall certify the
good faith attempt to resolve.'

3. The term "attempt to resolve the matter" in paragraph 2 shall
require counsel to make reasonable efforts to speak to one
another (in person or via telephone) and engage in reasonable
compromises in a genuine effort to resolve or narrow the
disputes before seeking Court intervention.2 All parties are to act
courteously and professionally in the attempted resolution of
the disputes. . . .

' The requirements of this rule do not apply when the moving

party or non-moving party is pro se."

FIRST, from the outset, Rule 4 violates Rule 2.120 of the Judicial
Administration Rules, which is sufficient to invalidate Rule 4. Rule 2.120

states as follows, in part (emphasis added):
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"Rule 2.120. Definitions

The following terms have the meanings shown as used in these rules:

(a) Court Rule: A rule of practice or procedure adopted to facilitate

the uniform conduct of litigation applicable to all proceedings,

all parties, and all attorneys.

(b) Local Court Rule:

(1) A rule of practice or procedure for circuit or county application only

that, because of local conditions, supplies an omission in or facilitates

application of a rule of statewide application that does not conflict
therewith."

The analysis is as follows. Subsection (a) above indicates "Court
Rules" apply to "all proceedings" and "all parties." Subsection (b) then
allows local courts to adopt their own rules based upon "local conditions"
that "supplies an omission in or facilitates application of a rule of statewide
application." However, Subsection (b) does not provide authority for a local
court to adopt a rule that negates the proviso of Subsection (a) requiring
that rules apply to "all proceedings" or "all parties" in the local court. Thus,
by excluding every litigation involving a Pro Se litigant from the provisos of
Rule 4, the Court violated the terms of Subsection (a) of Rule 2.120.

SECOND, the manner in which Rule 4 is enforced violates Rule

2.120 of the Judicial Administration Rules. The reason is as follows. On

February 8, 2017, Palm Beach County Circuit Judge Peter D. Blanc sent a
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letter to 15th Judicial Circuit Attorneys regarding amendments to Rule 4.
Page 2 of his letter states as follows regarding enforcement (R.1706):

"ENFORCEMENT OF RULE: Itis important to note that
enforcement of the Rule will vary from judge to judge."

Based upon Appellant's reading of Rule 2.120 it contains no provision
for any Local Court Rule to be predicated upon anything less than uniform
application of all Local Rules within that locality. The concept in Judge
Blanc's letter that it is "important to note" that "Enforcement” "will vary from
judge to judge" (meaning for practical purposes each Judge may "fly by the
seat of their pants" so to speak) is not in conformity with the State Supreme
Court's express mandate in Rule 2.120.

THIRD, Rule 4 violates the Due Process and Equal Protection
Clauses of the Fourteenth Amendment to the U.S. Constitution for the
following reasons. The Fourteenth Amendment provides in relevant part:

"No State shall make or enforce any law which shall abridge the

privileges or immunities of citizens of the United States; nor shall any

State deprive any person of life, liberty, or property, without due

process of law; nor deny any person within its jurisdiction the equal

protection of the laws."

Pursuant to principles of Substantive Due Process and Equal

Protection, challenges to the legitimacy of a law (or in this instance a Court

Rule) are analyzed under a rubric of Strict Scrutiny, Intermediate Scrutiny
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or Rational Basis Scrutiny. Rational Basis Scrutiny is the lowest level of
scrutiny a law needs to withstand challenge and Strict Scrutiny the highest.
Classifications affecting Fundamental Rights are subject to Strict Scrutiny.

See Clark v Jeter, 486 U.S. 456, 461 (1988), Justice O'Connor for a

Unanimous Court writing:

"classifications affecting fundamental rights . . . are given the most

exacting scrutiny."”

Thus, from a perspective of the Equal Protection Clause, the first
determination is whether the "right of access" to the Courts is a
"fundamental right." Within the criminal context, the U.S. Supreme Court
has held uniformly it is a "fundamental right." However, within the context
of civil litigation, the matter is less clear. In fact, there is such a convoluted
mix of statements on the issue it would not be possible, nor productive to
present them all. That said, Appellant's position is this Court should hold
the right of access to the Courts in a civil litigation is a "Fundamental Right"
subject to Strict Scrutiny. This position is best supported by the statement

of the U.S. Supreme Court in Chambers v Baltimore and Ohio Railroad

Company, 207 U.S. 142, 148-149 (1907), where the Court wrote as follows

(emphasis added):
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"The right to sue and defend in the courts is the alternative of force. In
an organized society it is the right conservative of all other rights,
and lies at the foundation of orderly government."”

Then see also, Justice Brennan writing on the issue of suffrage in

Plyler v Doe, 457 U.S. 202, 216 (1982), Footnote 15 as follows (emphasis

added):
"...we have explained the need for strict scrutiny as arising from
the significance of the franchise as the guardian of all other rights."
The concept in the two citations above is if a "right" is critical to the
exercise of all other rights, it should be considered a "Fundamental Right."
Appellant asserts the right of access to the Court within the context of civil
litigation, is a Fundamental Right, and therefore subject to Strict Scrutiny.
However, Appellant also asserts Rule 4 would not survive even Rational
Basis Scrutiny. Accordingly, Appellant analyzes Rule 4 under both Strict
Scrutiny (the highest level) and Rational Basis Scrutiny (the lowest level).
Under Strict Scrutiny, classifications are constitutional only if
"narrowly tailored to further compelling governmental interests." Grutter v
Bollinger, 539 U.S. 306, 326 - 327 (2003). Under the more lenient standard
of Rational Basis Scrutiny, classifications are constitutional unless the
challenger can demonstrate they are not "rationally related to a legitimate

governmental interest." Cleburne v Cleburne Living Center Inc. 473 U.S.
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432, 439-440 (1985). The language of Rule 4 indicates its purpose is to
resolve matters, stating expressly (R.1717):

(3) The term "attempt to resolve the matter" in paragraph 2 shall

require counsel to make reasonable efforts to speak to one another

(in person or via telephone) and engage in reasonable compromises

in a genuine effort to resolve or narrow the disputes before seeking

Court intervention. . . .

Appellant asserts requiring Counsel to "attempt to resolve" matters
before seeking Court intervention is not a compelling, nor legitimate State
interest. Nor is it the true and genuine State interest of Rule 4. Appellant
also asserts even if it were a valid State interest, the means stated to
achieve such are not narrowly tailored as required by Strict Scrutiny, nor
rationally related to that interest as required by Rational Basis Scrutiny.
The multiple reasons that requiring Counsel to "attempt to resolve" matters
is not a valid State interest, nor the true and genuine State interest for
enacting Rule 4, are as follows:

FIRST, the Parties are in Court for the precise reason they were
unable to resolve matters without Court intervention. They are in Court
precisely because Court resolution is needed. Accordingly, for the Court
then to require them to try and "resolve" matters without judicial decision-

making relegates litigation to nothing more than a costly farce. If they could

have resolved the matters amongst themselves, they would not be in Court.
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SECOND, by requiring Counsel to "attempt to resolve" matters before
seeking judicial decisions, Counsel are substantively being required to
function in part as collaborative mediators, rather than advocates in an
adversarial setting. Since the foundation of our system is an adversarial
process, the Rule undermines such by requiring Counsel to work together.

THIRD, by requiring Counsel to "attempt to resolve" matters, Rule 4
mandates the Parties often incur unnecessary legal fees. Litigants are
being required to pay for time spent by Counsel, even though Counsel and
both Parties often know such is nothing more than a waste of time.

FOURTH, Appellant understands there is substantial information
indicating Judges handle voluminous dockets. One Judge is often
responsible for hundreds of cases. Assuming this Court agrees with that
assertion, it is reasonable to conclude the real reason for enacting Rule 4,
was not to help litigants at all. Rather, it was for the benefit of the Judges.
Appellant sympathizes with the plight of Judges and their heavy dockets.
Nevertheless, Judges should not avoid their decision-making duty, by
adopting Rules for their own benefit at the expense of litigants.

FIFTH, attorneys become Judges to decide issues. If they do not

want to decide issues, they should not become Judges. To accept a

28



position as a Judge and then avoid deciding issues by pressuring
(mandating) the Parties to resolve matters diminishes faith in the judiciary.

SIXTH, litigants often do not want their attorney to communicate with
opposing Counsel. Counsel also often does not want to. It is their right to
make that decision and adopt that strategy. It may be the proper strategy
to adopt. Rule 4 infringes upon that right, often to the client's detriment.

SEVENTH, it is well-known in the context of settlement negotiations,
there is often a fine line between legitimate settlement negotiations and that
which constitutes Extortion. In general, attorneys are less likely to
communicate illegal statements in writing. People overall, are more prone
to communicate illegal statements verbally. Accordingly, by requiring
Counsel to communicate verbally, Rule 4 promotes Extortion. Similarly,
Rule 4 often unjustifiably exposes Counsel and their clients, to baseless
allegations of Extortion. The best way to avoid a baseless allegation of
Extortion is to not speak. The Court should not preclude Counsel from
avoiding baseless allegations of Extortion, by refusing to speak.

Even if the asserted State interest was the true and genuine State
interest, and also a compelling and legitimate State interest, Rule 4 would
still be unconstitutional for the following reason. The rule is not "narrowly

tailored" or "rationally related" to achieving the State's asserted interest,
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because it excludes a massive percentage of Palm Beach County litigants
from its provisions. The Rule expressly indicates it excludes Pro Se
litigants. Thus, to the extent the Rule may provide ancillary or minor
benefits to some litigants represented by Counsel, such benefits are not
similarly enjoyed by the massive numbers of Pro Se Litigants. They are
instead swept into a wide net of litigants wholly excluded. If the Rule is in
fact beneficial, the exclusion of Pro Se litigants from receiving such
benefits, is indicative of a judicial animus against them as a class.

The impact of all this is as follows. Rule 4 creates substantial
incentives for litigants to not proceed Pro Se due to its existence.
However, it also creates incentives for other litigants to not engage
Counsel, if they seek a truly adversarial process. In short, Rule 4 results in
a well-informed litigant's decision of whether to engage Counsel or not,
being based upon either the "Harm" or "Benéefit" the Rule will result in with
respect to their particular litigation.

For the foregoing reason, Appellant requests Palm Beach County
Local Rule 4 be declared in violation of Appellant's constitutional Due
Process and Equal Protection Clause rights to a fair and impartial

adjudication; and the trial court’s FINAL Order be Reversed on that basis.

30



3.  Florida Rule of Judicial Administration 2.215 unconstitutionally
violates the Due Process and Equal Protection Clauses of the
14th Amendment to the U.S. Constitution, on the grounds it
substantively deprives litigants in all cases in Florida, both Civil
and Criminal, of the right to a fair and impartial adjudication by a
Fully Independent Thinking Trial Court Judge, not subjected to
Undue Influence. The Rule unconstitutionally vests virtually
Unbridled and Dictatorial Power within one Chief Judge of each
County, who then has virtually total power and control over all
other Judges in that County. The Rule creates two Classes of
Trial Court Judges with one Class having virtually total control
over the Subservient Class, even though both are duly Elected
or Appointed, and the Subservient Class constitutes the majority
of Judges.

The crux of our legal system is the ability of a litigant to receive a fair
and impartial adjudication from a disinterested trial court judge. See In Re

Murchison, 349 U.S. 133, 136 (1955), Tumey v Ohio, 273 U.S. 510, 532

(1927). In Murchison, supra, the Court wrote (emphasis added):

"A fair trial in a fair tribunal is a basic requirement of due process.
Fairness of course requires an absence of actual bias in the trial of
cases. But our system of law has always endeavored to prevent
even the probability of unfairness. To this end no man can be a
judge in his own case and no man is permitted to try cases
where he has an interest in the outcome. That interest cannot be
defined with precision. Circumstances and relationships must be
considered. This Court has said, however, that "every procedure
which would offer a possible temptation to the average man as a
judge . . . not to hold the balance nice, clear and true between the
State and the accused, denies the latter due process of law."
Tumey v Ohio, 273 U.S. 510, 532."
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In ascertaining the degree to which Florida Rule of Judicial
Administration 2.215 infringes upon that Due Process right, the applicable
Rule provisions to be considered are as follows (emphasis added):

Rule 2.215. Trial Court Administration

"(a) Purpose. The purpose of this rule is to fix administrative
responsibility in the chief judges of the circuit courts and the other
judges that the chief judges may designate. . . .

(b) Chief Judge.

(2) . .. The chief judge shall exercise administrative supervision
over all judges. . . . The chief judge shall have the authority to
require that all judges of the court, . . . comply with all court and
judicial branch policies, administrative orders, procedures and
administrative plans.

(4) The chief judge shall assign judges to the courts and
divisions, and shall determine the length of each assignment.
The chief judge is authorized to order consolidation of cases,
and to assign cases to a judge or judges for the preparation of
opinions, orders, or judgments . . . . If a judge is temporarily
absent, is disqualified in an action, or is unable to perform the duties
of the office, the chief judge or the chief judge's designee may
assign a proceeding pending before the judge to any other judge
or any additional assigned judge of the same court. The chief
judge may assign any judge to temporary service for which the
judge is qualified in any court in the same circuit. . .. The
assigned judges shall be subject to administrative supervision
of the chief judge for all purposes of this rule. . ..

(5) The chief judge may designate a judge in any court or court
division of circuit or county courts as "administrative judge" of any
court or division to assist with the administrative supervision of the
court or division. To the extent practical, the chief judge shall
assign only one administrative judge to supervise the family
court. The designee shall be responsible to the chief judge,
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shall have the power and duty to carry out the responsibilities
assigned by the chief judge, and shall serve at the pleasure of
the chief judge.

(11) The failure of any judge to comply with an order or directive
of the chief judge shall be considered neglect of duty and may be
reported by the chief judge to the chief justice of the supreme court
who shall have the authority to take any corrective action as may be
appropriate. The chief judge may report the neglect of duty by a
judge to the Judicial Qualifications Commission or other appropriate

person or body, or take such other corrective action as may be
appropriate.

The impact of the foregoing taken as a whole is as follows. One
single Judge in each County, known as the "Chief Judge" exercises
administrative supervision over all judges, assigns judges to the courts and
divisions, assigns cases to selected judges for the preparation of opinions
and orders, and the failure of any judge to comply with an order or directive
of the chief judge shall be considered neglect of duty. Suffice it to say, one

would have to be a pretty Dumb Judge to not try and keep the Chief

Judge happy and satisfied. And the best way to do that is to render

judgments, rulings and opinions in a manner that will please the Chief
Judge. Failure to do so may result in the Chief Judge reassigning you to a
division where you have no interest in working, being assigned cases you
would prefer not to work on, or being unjustifiably declared in neglect of

duty. As a basic principle of human nature, it is equally clear if you keep
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the Chief Judge happy and render rulings and opinions that he (she) likes,
your career as a trial court Judge may blossom and flourish. Notably,
Subsection b(5) of the Rule also allows the Chief to designate other Judges
as "administrative judge" of any division and that designee according to the
language of the subsection (emphasis added):

"shall have the power and duty to carry out the responsibilities

assigned by the chief judge, and shall serve at the pleasure of

the chief judge."

Thus, not only does the Chief Judge function with virtually total
power, but the Chief Judge can also designate other Judges to function
substantively as their "Lieutenants," so to speak. And those "designees”
according to the language of the rule, serve at the "pleasure" of the Chief
Judge. Appellant openly concedes such immense power probably is a
"pleasurable" experience. This is notwithstanding that both the Chief
Judge and all other Judges were equally elected by the public, or
appropriately appointed. Plaintiff understands neither the public, nor the
Governor's office who appoints Judges, has any influence on who will be
the Chief Judge in each County controlling all the others.

Unfortunately, stuck in the middle of the power games between the

Chief Judge and the other Judges is the litigant in any particular case. The

litigant is under the mistaken impression they are going to have a fair and
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impartial adjudication by an "independent" Judge who renders decisions
"without fear or favor." See Florida Code of Judicial Conduct stating in
part (emphasis added):

"Canon 1. A Judge Shall Uphold the Integrity and Independence
of the Judiciary

An independent and honorable judiciary is indispensable to justice in
our society. . . .

Commentary

Deference to the judgments and rulings of courts depends upon

public confidence in the integrity and independence of judges. The

integrity and independence of judges depend in turn upon their
acting without fear or favor.

Appellant can not receive a fair and impartial adjudication in the credit
card litigation in which he is a Defendant and which still has Counterclaim
"pending" (if procedure is complied with at all). This is because he will not
have the benefit of an independent thinking Judge who will rule without fear
or favor, no matter what Judge is assigned to the case. Instead, any Judge
assigned would be nothing short of an absolute fool to not take into
consideration how the Chief Judge would like the case ruled upon. For the
foregoing reason, Plaintiff requests Florida Rule of Judicial Administration
2.215 be declared in violation of Plaintiff's constitutional Due Process and

Equal Protection Clause rights protected by the Fourteenth Amendment

and the trial court’ FINAL Order be Reversed on that basis.
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4. Florida State Bar Unauthorized Practice of Law (UPL)
prohibitions, forming the basis of the entire legal monopoly
unconstitutionally infringe upon the due process and equal
protection clause rights of all litigants to receive a fair and
impartial adjudication. UPL prohibitions diminish the
competency of legal services provided to litigants by attorneys
by creating economic incentives for attorneys to waive
procedural errors of each other at the expense of their client's
interests. UPL prohibitions also result in uneven application of
court rules, which are applied hyper-strictly to Pro Se litigants,
while liberally construed for licensed attorneys.

Appellant challenged the "competency" argument underlying State
Bar UPL prohibitions in his Motion to Vacate and for Reconsideration filed
on January 20, 2022. (R.1765) (See Footnote 4 of Motion). State bars and
the Judiciary consistently maintain the Unauthorized Practice of Law
(hereinafter "UPL") prohibitions exist for the purpose of protecting the
public from incompetent legal services performed by Nonattorneys.
Correlated with this is the assertion UPL prohibitions are not intended to
further the economic interests of the legal profession. Appellant contends
the exact opposite. Appellant contends UPL prohibitions "Harm" the
general public and increase the propensity of incompetent legal services.
This occurs because they cause court rules to be applied liberally to
licensed attorneys to further their economic interests, and hyper-strictly
against Pro Se litigants. Historically, this has been known as the "invidious

application of the procedure / substance dichotomy."
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This litigation provides a perfect fact set to prove Appellant's position.
Such is due to the multiple acts of incompetency performed by Plaintiff's
Counsel and the Court itself, which are now all on the record. As Appellant
has repeatedly emphasized Discover Bank's counsel, Burr & Forman, LLP

consistently filed legal documents in the wrong Court. Additionally, they

drafted multiple court orders for the wrong court, which two trial judges

actually signed without performing an adequate review. More specifically,
the Complaint and all filings until Burr & Forman, LLP "appeared" were filed
in the Circuit Court. The Circuit Court has always had jurisdiction of the
case without interruption. Yet, the very first filing of Sarah R. Craig, Esq.
of Burr & Forman, LLP, which was her Notice of Appearance of Counsel on
10/16/20 was improperly filed in the County Court (R.1436). On 11/12/20,
she then filed Discover Bank's Motion to Compel Arbitration in the County
Court in error (R.1440). On 2/9/21, she filed a Motion for a Protective
Order with the wrong court (R.1554). That same day, she filed a Notice of
Service of Responses to Discovery in the wrong court (R.1581). On 7/8/21,
she filed a Reply in Support of her motion to compel arbitration in the wrong
court (R.1619). On 7/23/21, Judge G. Joseph Curley, Jr. signed a Court
Order emanating from the wrong court, prepared by Ms. Craig (R.1628).

That same court order dismissed Appellant's counterclaim pending
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arbitration, even though the applicable statute clearly indicates the matter
should be stayed if arbitration is order. On 8/17/21, she filed a Renewed
Motion for Summary Judgment in the wrong court (R.1630). On 3/1/22,
she filed a Reply in Support of Summary Judgment in the wrong court
(R.1862). On 4/1/22, Judge Feuer signed a court order granting summary
judgment from the wrong court (prepared by Ms. Craig) (R.1891).

Thus, at a minimum Ms. Craig submitted at least 9 separate leqal

documents to the wronq Court, and even continued to do so when the

matter was brought to her attention. Astoundingly, Ms. Craig's 3/1/22

filing, along with submission of the court order signed by Judge Feuer
occurred "AFTER" Appellant had filed a motion to disqualify Judge Curley
emphasizing the multiple submissions to the wrong court. That is

unbelievable. In light of the massive multiplicity of filings in the wronq

court, coupled with two court orders signed by two different trial judges
(both drafted by Discover Bank Counsel and adopted “blindly” by those two

Judges) it can not reasonably be contended these were inadvertent errors.

Quite to the contrary. It appears both Ms. Craig and the two trial court
judges are quite intent on proving there is no legal obligation for licensed
attorneys to file legal documents with the proper court for the documents to

be binding upon unrepresented litigants. By continuing to do so after notice
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of the issue, they are communicating they will not be told otherwise. The
concept that court orders issued from the wrong court without jurisdiction of
the case should be deemed binding upon litigants, rather than declared
Void on their face is so bizarre and strange it is difficult to comprehend.
More poignantly, are trial court orders binding if labelled as Appellate
Fourth District DCA Orders? Are Fourth District DCA Orders binding if
labeled as Florida Supreme Court Orders ? Are State Court Orders binding
if labelled as coming from a Federal Court? Are Palm Beach County trial
court Orders binding if labelled as coming from Broward County? Are
Florida Court Orders binding if labeled as coming from Minnesota? And if
so, should “purported” Orders labelled as coming from litigants be binding
upon Florida Judges? This issue seems so clear on its face, yet clearly it is
a point that needs to be driven home hard to Discover Bank Counsel, as
well as the two trial court judges “involved.” Put simply, a court order is not
binding and is VOID on its very face, if it does not at least correctly label

the Court issuing it. Such particularly applies if the mislabeling is

intentional or a result of a pervasive wanton disregard for procedure as

occurred in this case. The matter is irreftuably "Res Ipsa Loquitur" ("the

thing speaks for itself"). To hold otherwise, relegates the entire judiciary as

nothing more than an absolute farce in a collapsed legal system.
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Another example in this specific case of incompetency undermining
the legitimacy of UPL prohibitions is that on November 12, 2020, Burr &
Forman filed a Motion on behalf of Discover Bank to compel arbitration of
the counterclaim (R.1440). At the time, Burr & Forman had not even been
substituted in as counsel (R.1498). Appellant has steadfastly maintained
their motion should not have been considered at all, because it was filed in
violation of Florida Judicial Administration Rule 2.505(e ) in existence at the
time (R.1498) and (R.1757). Judge Curley rejected that argument
presented in Appellant's opposition (R.1498), choosing instead to substitute
his personal preferences in favor of a validly enacted Supreme Court rule.
Similarly, on March 4, 2022 Judge Feuer did the same, rejecting the exact
same contention contained within Appellant's motion for reconsideration
(R.1757). Judge Feuer's rejection was in apparent reliance upon Ms.
Craig's contention that Appellant's motion was not filed within the 10 day
period for requesting a rehearing. However, Appellant's motion pointed out
with authoritative citations to well-accepted case law a trial court always
has "inherent power" to modify its errors prior to entry of a final judgment
and a motion for reconsideration is reviewable for abuse of discretion

(R.1762). To date, Judge Feuer has declined to issue any written ruling on
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Appellant's filed motion in an apparent attempt to evade reversal. These
points are important for the following reason.

On the one hand, a licensed attorney (Ms. Craig) for a well-connected
creditor law firm, was given such a "Strangely Liberal" construction of court
rules, that the construction nullified Florida Supreme Court Rule 2.505(e ).
On the other hand, Appellant a pro se, had the 10 day rule for rehearing
(not to be confused with Reconsideration) applied so "Hyper-Strictly" it
required the trial court to expressly violate principles of stare decisis
holding a trial court always has inherent power to modify its’ own decisions
prior to final judgment. Put simply, this demonstrates that no matter how
knowledgeable or well-versed in the law an individual is, you can't win a
litigation if the rules only apply to one side and not the other. You can't win
a poker game if the other side is allowed to deal from the bottom of the
deck, no matter how good of a poker player you are. And you can't win a
"Dice Game" no matter how lucky you are, if the Dice are loaded. The
foregoing are specific examples of how the incompetency of opposing
counsel was not only ignored by the trial court, but in fact supported by two
trial court Judges intent on giving Discover Bank an undeserved victory.

Appellant now turns to more general principles that undercut the

legitimacy of the State Bar's fallacious argument that UPL prohibitions
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protect the public from the provision of incompetent legal services.
Appellant wrote his senior year law school thesis in 1994 on the topic of
UPL, which focused in large part on Florida caselaw. The Florida Judiciary
has historically taken a controversial role in promoting UPL prohibitions.
While the scope of UPL varies from state to state, generally speaking it is
defined as the provision of "legal services." In turn, "legal services" are
generally defined as rendering "legal advice" or preparation of "legal
documents." Courts have wrestled with defining "legal advice" or
preparation of "legal documents" since the 1930s. The more expansive the
definitions, the more the legal profession economically benefits. To the
extent UPL prohibitions minimize provision of incompetent legal services
society also benefits. However, when UPL prohibitions exclude competent
individuals from providing low-cost legal services, society is harmed. Thus,

whether society is harmed or benefits is contingent upon who is excluded

from providing legal services. In contrast, whether UPL prohibitions are

enforced against either competent or incompetent people, the legal

profession always economically benefits.

The financial incentives for State Bars to maximize UPL enforcement
mandates the Bar's UPL policy be critically examined. In assessing the

legitimacy of the assertion that services performed by Nonattorneys are
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incompetent, it is critical to examine whether Nonattorneys are held to a
higher standard of proficiency by Courts. This is because in a typical UPL
enforcement action, the State Bar adopts the posture that not only was the
service prohibited, but also the legal advice given or the legal document
prepared contained errors. The flaw in this argument is that licensed
attorneys regularly provide incorrect legal advice and prepare legal
documents containing errors. The record in the instant case demonstrates
such. Certainly, the record in this case “elegantly” demonstrates how
Florida trial court Judges have a predisposition to ignore blatant
incompetency and errors of licensed powerful Florida attorneys, but
“disgracefully” pounce on litigants not licensed to practice law in Florida.
Even if procedural issues were not applied unevenly and unfairly
against Nonattorneys, the State Bar's competency assertion is still infirm.
The reasons are as follows. FIRST, in virtually every instance where a
licensed attorney files a motion that is opposed by another attorney, one
party wins and one loses. If the losing attorney was wrong, it means that
attorney presented an erroneous position. Thus, if incorrect legal advice or
preparation of erroneous documents constitutes grounds for precluding
someone from providing legal services, there are thousands of licensed

attorneys who should be excluded from practicing law. In fact, since one
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would be hard pressed to find a trial lawyer who has not lost at least one
motion or case, a solid assertion could be made they all should be
excluded from practicing law. (Facetiously, it might not be a bad idea.)

SECOND, the fact that appellate courts regularly reverse trial courts
undermines the competency argument. The law can not simultaneously
require a motion should have been granted and also that it should not have
been granted. That means most appellate opinions reversing a trial court
judgment, mandates a conclusion the trial court judge did not competently
apply the law. The same premise applies when a State Supreme Court
reverses an appellate court, or the U.S. Supreme Court reverses a State
Supreme Court decision. Put simply, two courts at two different levels with
diametrically opposed opinions can not both be legally correct.

THIRD, the mere existence of dissenting judicial opinions undermines
the competency argument. One does not have to look far on any appellate
court to find one or more Justices asserting the majority is wrong. Since
both the majority and the dissent can not be correct, it inescapably means
any number of appellate justices do not understand the law competently.

In fact, pursuant to this theory there is legitimacy in the assertion every
U.S. Supreme Court opinion decided 5 - 4, means at least 4 U.S. Supreme

Court Justices were not as competent as they should have been.
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FOURTH, in Florida particularly, the competency argument is
undermined by the fact Trial Judges are often assigned to divisions in legal
subject areas where they have no experience at all. Judges who
previously worked solely in criminal law may be assigned to the probate
division. Judges who worked solely in the Estate area may be assigned to
the criminal division. Put simply, there are massive numbers of Judges in
Florida assigned to divisions where they don’t have the slightest degree of
competency or experience. The fact that many Judges do not have
competency regarding the legal subjects they rule upon (affecting litigant
lives) undercuts the legitimacy of State Bar competency arguments
supporting UPL prohibitions.

The constitutional justification for UPL prohibitions adopted by Courts
has chiefly relied on the speech-conduct dichotomy. The basic premise is
speech is subject to greater protection under the First Amendment than
conduct which is subject to greater State regulation. The seminal case is

U.S. v O'Brien, 391 U.S. 367 (1968), where the Court's opinion stated:

"When "speech" and "nonspeech" elements are combined in the
same course of conduct, a sufficiently important government interest
in regulating the nonspeech element can justify incidental restrictions
on First Amendment freedoms."
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The threshold issue in determining whether a particular service
constitutes engaging in the practice of law is whether the service
constitutes "speech" or "conduct." If it includes both speech and
nonspeech elements, the respective elements must be weighed to
determine which of the two comprises a greater proportion of the action.
UPL prohibitions are justifiable only to the extent they primarily constitute
"conduct" rather than "speech." The difficulty however, is that virtually
everything a person does encompasses both speech and nonspeech
components. Even when a person engages in pure political speech or
religious prayer (uniformly regarded as the Zenith of activity protected
under the First Amendment), they unavoidably make facial expressions,
hand movements or shifts in body posture. Arguably therefore, pure
political speech or religious prayer could be manipulatively classified as
conduct under the same theory used to justify UPL prohibitions.

The bottom line is the mere speaking of words containing legal
information; or the writing down of information on legal documents;
contains vastly greater elements of "speech," compared to the "nonspeech"
(i.e. "conduct" elements). This exposes the vulnerability of UPL
prohibitions. The problem is exacerbated by the fact that although Courts

regularly classify the mere speaking of words containing legal information
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as “conduct” rather than “speech”; they adopt a diametrically opposed
stance in legal subject areas that do not enhance the economic interests of
the legal profession. Some examples are as follows. In Cohen v
California, 403 U.S. 15 (1971) the Court held that wearing a jacket bearing
the words "(F*ck) the Draft " in a corridor of the Los Angeles Courthouse

was protected speech. In Gooding v Wilson, 405 U.S. 518 (1972) the

Court invalidated a Georgia statute that criminalized "abusive language

tending to cause a breach of the peace." In Police Department of the City

of Chicago v Mosley, 408 U.S. 92 (1972) the Court invalidated a city

ordinance that prohibited picketing, except for peaceful picketing of a
school in a labor dispute. In each case, (which did not affect economic
interests of the legal profession), the challenged actions contained higher
proportions of conduct compared to its speech elements. Yet, in each one
the Court concluded it was protected speech. Thus, it is only in the one
isolated area benefitting attorney economic interests that Courts regularly
conclude such is regulatable “conduct,” rather than protected “speech,”
notwithstanding the speech elements outweigh the conduct elements.
When Judges apply UPL principles on behalf of the State Bars, they

play a bit of what is known as a "Shell Game" so to speak. It works as

follows. UPL prohibitions are justified on the basis the challenged services
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are “conduct” rather than “speech.” But then, those prohibitions are applied
most aggressively to cases where the speech element outweighs the
conduct element. For instance, giving verbal legal advice is typically
determined to constitute engaging in the practice of law; but processing
legal forms is not. This is notwithstanding that processing legal forms is
imbued with greater elements of conduct, compared to verbal legal advice.
UPL prohibitions came very close to collapsing entirely in NAACP v
Button, 371 U.S. 415 (1963) where the Supreme Court held within the

context of the case, that litigation was a form of political expression. The

Court rejected the State of Virginia's false assertion the purpose of the UPL
prohibitions was to insure high professional standards. It further
determined a State may not, under the "guise' of prohibiting professional
misconduct ignore constitutional rights. It is also noteworthy in Johnson v
Avery, 393 U.S. 483 (1969) the Court held a State may not validly enforce
a regulation which absolutely bars prison inmates from furnishing legal
assistance to other prisoners. The rather innocuous result is that to a
certain extent imprisoned criminals are legally allowed to provide free legal
assistance to other convicted criminals free of concern of UPL prohibitions,

while law-abiding citizens may not help other law-abiding citizens.

48



Based on the foregoing, Appellant asserts the facts on record in the

instant case provide remarkable support for the premise Florida State Bar

UPL prohibitions diminish the competency of legal services performed,
thereby undermining the overall fairness and impartiality of the litigation.
Specifically, the facts on record demonstrate well-connected licensed
attorneys not only perform services incompetently, but yet still win those
cases against pro se litigants, due to an invidious application of court rules.
Such is due to a judicial bias against pro se litigants designed to foster the
economic interests of the legal profession. Put simply, licensed attorneys
enjoy such “Strangely Liberal” application of court rules in their favor, it
nullifies the legitimacy of the rules. In contrast, pro se litigants are
subjected to such “Hyper-Strict” application it nullifies their legitimate due
process rights to a fair and impartial adjudication. It is logistically
impossible to win a litigation, if only one side is subjected to the rules and
the other is exempted from them. The UPL prohibitions provide the

necessary economic incentives for such uneven application of court rules.
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CONCLUSION
For the reasons presented herein based upon supporting legal
authority, coupled with principles of rationality and basic common sense,
Appellant respectfully requests the Trial Court's Final Order of Summary
Judgment be Reversed. The directions to the lower Court should include
that Appellant’s Counterclaim remains pending on the record, as it has
never been adjudicated either by the Court or in Arbitration, and is
therefore to be formally reinstated on the docket by the trial court, since it is
pending. Appellant also requests the direction to the lower Court indicate
Appellant is to be Refunded the Money payment he deposited with the
Clerk of the Court in the amount of $ 18,031.48 for the purpose of obtaining
an Automatic Stay of Enforcement of the Money Judgment pursuant to
FRAP 9.310(c )(1) +(\—
y of June, 2022.

Respectfully submitted this Qz da/u{

Evan Gutman CPA, JD

Member State Bar of Pennsylvania

Member District of Columbia Bar

Admitted to Federal Ninth Circuit Court of Appeals
Admitted to Federal Sixth Circuit Court of Appeals
Florida Certified Public Accountant

1675 NW 4th Avenue, #511
Boca Raton, FL 33432
561-990-7440
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| HEREBY CERTIFY that a true and correct copy of the foregoing is
being furnished to opposing counsel by U.S. Mail and E-Mail to Sarah R.
Craig, Esquire, of the law firm of Burr & Forman, LLP addressed as follows:
Burr & Forman LLP
Attn: Sarah R. Craig, Esq.

201 N. Franklin Street, Suite 3200
Tampa, FL 33602

Dated this 20th day of June, 2022.
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Evan Gutman CPA, JD

CERTIFICATE OF COMPLIANCE

| HEREBY CERTIFY that to the best of my knowledge and belief, the
foregoing comports with the Font and Spacing requirements of Fla. R. App.

P. 9.210.
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Evan Gutman CF”A‘,’JD
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« If the order is agreed, please indicate as such in the title and body of the order.
» DO NOT upload a proposed order unless 1) it is agreed, 2) the hearing has already occurred, or 3) it is proper to EXHlBI;Fh(s a hearing.

II. Settlements

« Parties who have entered into a settlement agreement must either submit a voluntary dismissal or must upload a proposed order approving settlern
and dismissing the action in order for the settlement to be approved and the case to be closed. The settlement or stipulation must be either in the
file or attached as an exhibit to a proposed order approving settlement and dismissing the case.

II1. Scheduling Hearings

* Hearings may be scheduled online through OLS
« Local Rule 4 willde stri¢tly enforced.

« UMC hearings are currently being held on Wednesdays at 11:00 a.m. UMC is strictly for non-evidentiary motions which can be heard in 10 minutes
less. Fee hearings, summary judgment, and any evidentiary matters will NOT be heard at UMC.

« Special set hearings are available in 15 and 30 minutes blocks through OLS.

¢ Hearings longer than 30 minutes require a scheduling request to CAD-DivisionRF@pbcgov.org (copies to all parties).

IV. Coverage Attorneys

« Coverage attorneys are expected to comply with Florida Rule of General Practice and Judicial Administration 2.505(e)(6) and(g) by filing a Notice ¢
Stand-In counsel or otherwise having their appearance reflected on a record maintained by the court or Clerk of Court (e.g. pretrial sheet). The Co
not recognize the appearance of coverage attorneys who fail to comply with the Rule.

V. Landlord/Tenant Cases

Eviction cases are heard on Wednesday afternoons. These cases are set by the Court after a review of any motions sent to the Court, or when the Cour!
decides there is a need for Mediation. Mediators will be available at no charge to the parties for Residential Mediations and $60.00 per side for Commerc
Mediations.

Final Hearings on Eviction cases will normally be heard after Mediation, but may be specially set on another date.

VI. Evictions

All Plaintiffs/Landlords must file in support of any request for final judgment of possession:

1. The Landlord Information Sheet attached to Local A.O. 12.512 -10/2020* prior to requesting relief relating to non-payment of rent; and

2. A motion for relief. Final judgments will not be granted without a motion on file with the Clerk. Attach e-filed copy when uploading proposed order.

VII. Small Claims Pre-trials

Pretrial Hearings for Small Claims cases are set every Wednesday at 1:00 p.m. All Small Claims cases must go to Mediation. If not resolved, the case wi
set for trial. Mediators are provided for free.

VIII. Personal Injury Protection (PIP)

Please review the County Civil Division PIP Procedures information which can be found on the County_Civil page.

IX. Stipulations to Invoke the Rules of Civil Procedure

Al stipulations to invoke the Rules of Civil Procedure must be approved by the Court. If the Court approves the stipulation, the parties must comply witl
Circuit's Differentiated Case Management Plans as set forth in Administrative Order 3.107.

X. Trials

Trials are set by the Judicial Assistant upon request. A pretrial order will be sent to both parties requiring mediation. Jury Trials will be set for a Calendar
Call/Case Management Conference.

https://www.15thcircuit.com/division/rf/instructions 2/3



EXHIBIT 4(a)

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

Local Rule No. 4*

IN RE: UNIFORM MOTION CALENDAR AND
SPECIALLY SET HEARINGS

Pursuant to the authority conferred by Rule 2.215(e), Fla. R. Jud. Admin., it is

ORDERED as follows:

1. Circuit and County Court judges in each division shall conduct a Uniform Motion
Calendar on days and at a time specified by the judges of the division.

2. Prior to filing and serving a Notice of Hearing for a Uniform Motion Calendar hearing
or a specially set hearing, the attorney noticing the motion for hearing shall attempt to
resolve the matter and shall certify the good faith attempt to resolve.!

3. The term "attempt to resolve the matter" in paragraph 2 shall require counsel to make
reasonable efforts to speak to one another (in person or via telephone) and engage in
reasonable compromises in a genuine effort to resolve or narrow the disputes before
seeking Court intervention.2 All parties are to act courteously and professionally in the
attempted resolution of the disputes prior to filing and serving a Notice of Hearing
including responding timely to counsel who initiated the attempt to resolve the
matter.

4. All notices of hearings for matters scheduled on the Uniform Motion Calendar or on a
special setting shall set forth directly above the signature block, the below certifications

! The requirements of this rule do not apply when the moving party or non-moving party is
pro se.

2 The requirements of this rule do not preclude the use of e-mail or other written
communication in an effort to resolve a pending motion. Compliance with this rule,
including “making reasonable efforts to speak to one another” in person or by telephone
before filing and serving a Notice of Hearing is required when e-mail or other written
communication efforts are unsuccessful.



10.

11.

EXHIBIT 4(b)

without modification and shall designate with a check mark or other marking the specific
certification(s) that apply:

Movant’s attorney has spoken in person or by telephone with the
attorney(s) for all parties who may be affected by the relief sought in the
motion in a good faith effort to resolve or narrow the issues raised.

Movant’s attorney has attempted to speak in person or by telephone
with the attorney(s) for all parties who may be affected by the relief
sought in the motion.

One or more of the parties who may be affected by the motion are self
represented.

Failure to make a good faith attempt at resolving the issues may, in the Court's discretion,
result in the motion being stricken from the Uniform Motion Calendar or specially set
hearing and/or the imposition of sanctions. The Court may waive the good faith attempt
at resolving the issues in appropriate circumstances.

The attorney attending the hearing on behalf of the movant, as well as any attorney
who is covering the hearing for another attorney, shall be prepared to specify to the
Court the efforts made to confer when the parties’ attorneys have not spoken.

To the extent reasonable, the movant’s attorney shall advise the Court in advance of
the hearing of cancellation, or resolution of some or all of the issues raised by the motion.

On Uniform Motion Calendar, hearings shall be limited to ten minutes per case. If two
parties, each side shall be allotted five minutes. If more than two parties, the time shall
be allocated by the Court. The ten-minute time limitation shall include the time necessary
for the Court to review documents, memoranda, case authority, etc.

The moving party must furnish the Court with a copy of the motion to be heard together
with a copy of the notice of hearing. Also, all parties shall furnish the Court with copies
of all relevant documents, pleadings and case authority which they wish the Court to
consider.

Except in the criminal division, counsel shall not make appointments with the Court's
judicial assistant but shall file and serve opposing counsel with a Notice of Hearing
pursuant to the applicable rules of procedure, and the Standards of Professional Courtesy
and Civility (the “Standards”), which have been endorsed by the judges of the Fifteenth
Judicial Circuit. The Standards are available on the Fifteenth Judicial Circuit and
the Palm Beach County Bar Association websites.

Cases on the uniform motion calendar will be called for hearing in the order in which
they appear on the sign-in sheet for that day. Failure of any party to appear at the time



EXHIBIT 4(c)

set for the commencement of the calendar shall not prevent a party from proceeding with
the hearing. If a party called for hearing chooses to wait for an absent party, the matter
will be passed over but shall retain its position on that day's calendar.

DONE and SIGNED in Chambers at West Palm Beach, Palm Beach County,

Florida, this __18th  day of July, 2017.

Krista Marx
Chief Judge

*Further amends the amendments to Local Rule 4 approved in 2015. Amendments (in bold)
approved by the Supreme Court of Florida, June 29, 2017.
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AD Divisional Instructions EXHIBIT 6

Division AD will be utilizing zoom technology to minimize the number of in-person hearings due to Coronavirus ("COVID-19").
Please monitor for any updates to these and other mitigating measures in response to COVID-19 at the Court's main webpage and
the respective main webpage of the Judge.

so s rononsonsmzan [ K (L M FOF Howgepte

I. Uniform Motion Calendar Hearings ("UMC") O/A é WD//Z/}‘N /OC (’E

Uniform Motion Calendar ("UMC") hearings are held remotely on Tuesday, Wednesday and Thursday at 8:30 A.M. and are set on the Online Services.
Scheduling is solely between the parties. Please do not call the Judicial Assistant to schedule or cancel a UMC hearing. When scheduling or cancelling a UMC
hearing, please go to the Court's online services/ scheduling system to reserve the hearing on the Court's UMC docket, and if cancelling the hearing, to remove
the hearing from the Court's UMC docket.

Scheduling UMC Hearings

Before scheduling, attorneys must first file the motion and give opposing side(s) at least five (5) business days' notice, unless parties agree to short notice.
Upon reservation of the hearing date, a notice of hearing must be filed with the Clerk's office; and if such notice is not attached upon reservation, a copy should
be sent to the Court at CAD-DivisionAD@pbcgov.org.

Attorneys should always attempt to clear a date chosen with opposing counsel. Mandatory compliance with Local Rule No. 4 is strictly enforced. Attorneys
are required to "make reasonable efforts to actually speak to one another and engage in reasonable compromises to resolve or narrow the disputes
before seeking court intervention.” Prior to scheduling, the attorney noticing the motion shall attempt to resolve the matter and shall certify to the Court the
good faith attempt to resolve.

UMC is strictly for non-evidentiary motions which can be heard in a total of 10 minutes (5 minutes per side). Default Final Judgments may be set on the Uniform
Motion Calendar. However, motions for attorney's fees, summary judgment, and any evidentiary matters are not appropriate for UMC and should be
specially set for hearing.

The Court reviews all motions prior to the hearing. A copy of the Notice of Hearing and the motion or other pertinent pleading must be sent to
chambers in advance.

Notices of Hearing should be sent in copy to the Court's Online Services System via "E-Courtesy"” or e-mailed to the Division at CAD-

DivisionAD@pbcgov.org in advance of the hearing.

If any parties to be served the Court's order at the conclusion of the UMC hearing are not registered for judicial e-service, please mail a copy of the Notice
of Hearing with self-addressed stamped envelopes for those non-registered parties to the Court prior to the hearing.

If you are attending the hearing in person, kindly bring those self-addressed stamped envelopes with you.

Motions or other supporting documents should be delivered through the Court's Cnline Services system or to CAD-DivisionAD@pbcgov.org prior to the
hearing.

Proposed orders will be required to be submitted through the Court's Online Services at the conclusion of hearings. Please do not submit proposed
orders in advance of the hearing or through the Court's online system. These orders will be rejected and returned unsigned; however, agreed orders will
be considered.

Cancellation UMC Hearings

To cancel a hearing scheduled for UMC, the scheduling attorney's office must file a Notice of Cancellation and submit at copy to the Court via CAD-
DivisionAD@pbcgov.org. In addition, that attorney's office must login to the 15th Judicial Circuit's Online Services, select "Uniform Motion Calendar "UMC"
Scheduling; Select "Cancel Hearings" and follow the directions on the screen.

II. Specially Set Hearings

Specially Set Hearings are available in blocks of 15 and 30 minutes and are scheduled via the Division AD online calendar through Online Services unless

otherwise reserved with the Court. Prior to scheduling a special set hearing online or otherwise, you must 1) clear the hearing date and time with ALL
parties, and 2) have previously filed/docketed your motion(s).

Written requests for hearing time may be received at CAD-DivisionAD@pbcgov.org for the Court's consideration outside of the Court's online calendar
IF counsel/parties believe a matter to be timely and there are absolutely no available dates.

All e-mail requests for scheduling hearings shall be copied to all counsel/ parties of record and include the Division AD case number, the name of the motion(s),
the file date of the motion(s), the amount of time needed for reservation, and a short list of joint availability for the Court's consideration. If any counsel or
party is not registered with the Court's online services/ scheduling system, then the written request should be sent manually by U.S. mail to the Court's attention

https://www.15thcircuit.com/division/ad/instructions 117
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Before scheduling, all parties must first file the motion with the Clerk's office. Attorneys should always attempt to clear the Ewwmo%osing col
and give at least five (5) business days' notice, unless the parties have agreed to the short notice/short set a motion. Mandatory compliance with Lo
Rule 4 is strictly enforced. Specifically, attorneys are required to "make reasonable efforts to actually speak to one another and engage in reasonable

compromises to resolve or narrow the disputes before seeking court intervention.” Prior to scheduling, the “attorney noticing the motion shall attempt to r
the matter and shall certify to the Court the good faith attempt to resolve.” If you do not comply with Local Rule 4, your hearing may be cancelled.

All hearing materials must be provided to the Court for review through e-Courtesy on 15thcircuit.com (if less than 50 pages) or mailed (if more than 50 ps
least five (5) days prior to the hearing.
Cancellation of UMC Hearings

To cancel a hearing scheduled for UMC, the scheduling attorney's office must file a Notice of Cancellation and submit it to the Court via CAD-
DivisionAK@npbcgov.org.

In addition, the scheduling party must log in to the 15th Judicial Circuit's Online Scheduling System, select "Uniform Motion Calendar 'UMC' Scheduling;
"Cancel Hearings" and follow the directions on the screen. If you receive a message that you are unable to cancel the hearing, you are in the wrong plac
Please go back and follow the instructions above.

Return to TOC

I1. Specially Set Hearings

Scheduling of Special Set Hearings (60 mins or less)

Until further notice, Special Set hearings scheduled online shall be conducted via Zoom:

Specially set hearings are available in blocks of 15, 30, 45 and 60 minutes and must be scheduled via the Division AK online calendar through the Onlint
Services.

Prior to scheduling a special set hearing online, you must have previously filed your motion and you must clear the hearing date and time with ALL partie
Online available dates are not to be selected and scheduled until all parties confirm their availability. Selecting and scheduling a special set h:
date to “hold” for coordination is not permitted.

One (1) motion only may be scheduled at a 15 minute hearing. Up to two (2) motions can be scheduled at a 30 minute hearing. Up to three (3) motions ¢
scheduled at a 45 or 60 minute hearing. Please see instructions below for scheduling hearings longer than 60 minutes. Parties are not permitted to ste
hearing times on OLS to create a hearing slot that is more than 60 minutes.

All specially set hearings scheduled online are set by court order only. The Order setting hearing will automatically generate by online scheduling &
time the hearing is set online and must be submitted to the Court. The auto-generated order will include Division AK's Zoom information.

New Special Set dates for 15, 30, 45, and 60 minute hearings are uploaded onto OLS on the first working day of every month. When trying to
coordinate a date, please keep in mind that the dates uploaded on the first working day of the month are typically hearing dates for the
following month. (For example, dates uploaded on November 1 are hearing dates/times in December) The Court also adds additional time
throughout the month as available and reopens dates/times as agreed orders are signed on previously scheduled hearings. If no dates are av:
online, parties should continue checking for reopened dates and/or check back on the first working day of the following month. Any and all a\
dates/times are posted on and must be scheduled through OLS.

Scheduling of Special Set Hearings (more than 60 mins)

Special set hearings of more than 60 minutes must be requested by sending a letter requesting the hearing to the Judicial Assistant via email at CAD-
DivisionAK@pbcgov.org with all parties copied on your request.

Your letter should include: case number and style, specific motion(s) requesting to be heard, amount of time being requested, if the hearing will be evide!
the names and contact information for all parties, and must note if the matter is on a trial docket. In addition, parties must include in their letter a single lis
dates/times that all parties are mutually available in the following 60 days from the date of the letter. Please include as many mutually available dates/tim
possible.

Depending on the Court's availability, lengthy motions may be placed on a trial docket and given a calendar call date. /7?/ I/ﬂKAj bb:‘

Parties may also follow this procedure to schedule 60-minute hearings if they prefer.

Scheduling of Special Set Hearings before Trial E XC(? 74/ T ﬁ /" /ﬂ /T] / 'é U
61U K

https://www.15thcircuit.com/division/ak/instructions 217



7/1/22,2:03 PM

Home

CONTACT

Appellate Attorney Resume, Appeals

EXHIBIT 8

JAMES W. SHERMAN

James Sherman attended The University of Miami School of Law, where he graduated cum
laude in 2007 and joined this law firm practicing appellate law.

For his undergraduate studies he attended Florida State University where he earned his degree
in English and minored in Spanish. While at FSU and UM, he made the Deans list several
semesters.

James spent his summers throughout school clerking in his father's appellate law firm learning
appellate law, and participated in the writing of numerous Briefs and Memoranda and observed
dozens of Oral Arguments. Since joining the firm in 2007, he has contributed to and written
scores of Appellate Briefs, and has handled 27 Oral Arguments as of September 2012.

James is one of a handful of attorneys in Florida who have handled Oral Arguments in all five
Courts of Appeal in Florida; the first District Court of Appeal in Tallahassee; the Second
District in Tampa; the Third District in Miami; the Fourth District in West Palm Beach; and the
Fifth District in Daytona Beach.

During law school, James spent a semester as a law clerk for the Honorable Robert N. Scola,
Jr., as well as a semester as a Certified Legal Intern for the Broward County State Attorneys
Office.

At The University of Miami School of Law he was a member of the Phi Delta Phi and the
American Inns of Court.

James is a native of Fort Lauderdale and enjoys outdoor activities, spending time with his wife,
attending sporting events and fishing. He is an avid Dolphins fan.

www.appealsherman.com/resumejs.htm
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Appellate Attorney Sampling, Appeals

EXHIBIT 9(a)

RICHARD A. SHERMAN, SR. APPELLATE ATTORNEY

SAMPLING OF MULTI-MILLION DOLLAR APPEALS HANDLED BY MR.
SHERMAN

Representing the defense interests on appeals
across the State of Florida, for over 30 years.

Richard Sherman has handled over 200 appeals involving over $1 million each;
25 appeals involving over $10 million; and several appeals and class actions involving
$20-$100 million or more.

He has handled countless appeals which are landmark decisions both in Florida and
nationally

In 2012 along Richard Sherman has reversed three verdicts of $6.6 million, $4.5 million
and $1.516 million, totaling $12.6 million, described below.

Continental Florida Materials v. Kusherman, 91 So. 3d 159 (Fla. 4th DCA 2012)(Trial Fort
Lauderdale, Appeal West Palm Beach) $6.6 million Verdict and Final Judgment reversed for a
new trial on all issues. A concrete truck unloaded its concrete on a construction project and
then backed out of the project and was backing down a city street when it ran over the Plaintiff
causing severe injuries. A Jury Verdict and Final Judgment of $6.6 million were entered, and I
was successful in having this reversed for a new trial on all issues.

ERP Operating Limited Partnership v. Sanders, So. 3d (Fla. 4th DCA, July 18, 2012)(Trial
Fort Lauderdale, Appeal West Palm Beach) $4.5 million Jury Verdict reversed to enter a
Directed Verdict for the Defendant. An unknown assailant entered an apartment in a complex
and shot and killed two people. The Plaintiff filed suit against the apartment complex for
negligent security and the jury returned a Verdict of $4.5 million. I was successful in having
this reversed on appeal to enter a Directed Verdict for the Defendant.

Nationwide Mutual Fire Insurance Company v. Darragh, So. 3d (Fla. 5th DCA 2012)(Trial
Sanford, Seminole County, Appeal Daytona) The jury returned a Verdict of $3.99 million
dollars, and I was successful in having the Fifth District Court of Appeal in Daytona reverse
the future economic damages of $1.518 million, on the basis that no reduction to present value
instruction was given, and also because the Plaintiff was allowed to use a government website
to calculate his own retirement benefits from the army rather than having an economic expert
testify as to this.

Servello & Sons, Inc. v. Sims, 922 So. 2d 234 (Fla. 5th DCA 2005); Review Denied, 939 So.
2d 1060 (Fla. 2006) (Two Appeals) (Trial Orlando, Appeal Daytona).

$3 million dollar Judgment reversed and reduced to $1 million dollars, for a savings of $2
million dollars. The jury found the defendant was 34% at fault, and each of the two plaintiffs

www.appealsherman.com/sampling.htm
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EXHIBIT 9(b)

Appellate Attorney Sampling, Appeals

were 33% at fault for the accident, and awarded S3 million dollars in damages. The trial court
post-Verdict, struck the finding of comparative negligence and entered Judgment for $3 million
dollars. On appeal, [ had the Fifth District reverse this, such that Judgment was only entered for
$1 million dollars, for a savings of $2 million dollars. The Florida Supreme Court denied
review.

Heathrow Master Association, Inc. v. Zulia, 52 So. 3d 811 (Fla. 5th DCA 2011) ; Heathrow
Master Association, Inc. v. Zulia, 46 So. 3d 633 (Fla. 5th DCA 2010) (Two Appeals) (Trial
Sanford - north of Orlando, Appeal Daytona).

$6 million case settled for $250,000 after two appellate reversals. A case which had been
litigated for seven years with a demand of $6 million dollars, settled for $250,000 in October
2011, after I obtained two appellate reversals in the case, for a savings of $5.75 million. The
first appeal reinstated the Defendant's world renown RSD medical expert whom the trial judge
had stricken, and in the second appeal the Fifth District Court of Appeal in Daytona ordered the
trial judge recused, which resulted in the settlement for $250,000.

LRX v. Horizon, 842 So. 2d 881 (Fla. 4th DCA 2003); Review Denied 859 So. 2d 514 (Fla.
2003); 922 So. 2d 984 (Fla. 4th DCA 2005)(Three Appeals)(Trial Fort Lauderdale, Appeal
West Palm Beach)

$12 million Judgment reversed for a new trial. The jury returned a verdict against a major land
developer which with attorneys fees and interest was over $12 million, and I had this reversed
for a new trial.

Zorc v. Jordan, 765 So. 2d 768 (Fla. 4th DCA 2000) Review Denied, 786 So. 2d 1186 (Fla.
2001) (Two Appeals) (Trial Vero Beach -between West Palm Beach and Daytona, Appeal
Daytona)

$4.7 million Verdict reversed to enter a Directed Verdict for the defendant. A businessman
became embroiled in a dispute with the Mayor of Vero Beach and sent out several flyers about
the Mayor, who was then defeated for reelection. The Mayor sued for libel and slander, and
received a Judgment for $4.7 million. I had this reversed on appeal to enter a Directed Verdict
for the Defendant.

Harrell and Publix Supermarkets, Inc. v. Mayberry, 754 So. 2d 742 (Fla. 2d DCA 2000)
Review Denied, 773 So. 2d 742 (Fla. 2000)(Two Appeals) (Trial Bartow - east of Tampa,
Appeal Tampa) $7 million Jury Verdict reversed for a new trial. An automobile and a Publix
truck were involved in an intersectional collision and two automobile passengers were killed,
and the third was seriously injured. A Jury Verdict was returned for $7 million, and I was
successful in having the Court of Appeal in Tampa reverse for a new trial.

Central Florida Lumber Unlimited, Inc. v. Qaqish, 12 So. 3d DCA 2nd DCA 2009) Review
Denied, 26 So. 3d 582 (Fla. 2009) (Two Appeals)(Trial Tampa, Appeal Tampa)

Reversal granting workers' compensation immunity saved $3 million in this case, and the rule
of law established by the Opinion saved hundreds of millions for the construction industry and
insurance industry. A Florida Statute provides that contracts with unlicensed contractors are
illegal and void, and the trial judge ruled that if a construction project has unlicensed
contractors there is no statutory employer under the Workers' Compensation Act, and no
workers' compensation immunity.

Two workmen were on the roof of a construction project when the roof collapsed due to
improper trusses. It developed that the general contractor, the roofing sub, and at least one
other sub, did not have valid contractor's licenses. I was successful in having the Second
District Court of Appeal in Tampa reverse and hold that even though the GC and several subs
were not legally licensed contractors under Florida law, there was still immunity for the GC,
the subs, and the entire project.

In South Florida and Florida generally, on most every job site there are subs or GCs without
proper contractor's licenses. Therefore, this reversal is worth hundreds of millions of dollars for
the insurance industry and the construction industry, as well as being worth $3 million in the
present case.
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then settled for a minimal amount. The Plaintiff was brain damaged when the car in which she
was riding went into a canal, which she alleged should have had a guard rail, and the jury
returned a Verdict of $18.5 million.

Appellate Attorney Sampling, Appeals

Von Stetina v. Florida Medical Center, 474 So. 2d 783 (Fla. 1985) (Two Appeals) (Trial Ft.
Lauderdale, Appeal West Palm Beach) $17 million Judgment reversed for a new trial. This was
a highly publicized medical malpractice case in which jury returned a Verdict for $12.5 million,
and an attorney's fec judgment was entered for an additional $4.4 million, for a total of $17
million. Reversed in the Florida Supreme Court for a new trial.

Brillinger v. City of Lake Worth, 978 So. 2d 265 (Fla. 4th DCA2008)(Trial West Palm
Beach, Appeal West Palm Beach).

An appellate win saved tens of millions of dollars for the Cityof Lake Worth for violation of
Florida wire tapping laws in its telephone answering center, as well as saving hundreds of
millions of dollars for other cities and municipalities of Florida.

All telephone lines into the City of Lake Worth Police Department were recorded, not just the
911 lines. Two officers were disciplined based on information obtained from recordings on the
non-911 numbers, and they filed a class action suit against the City of Lake Worth for damages
under the Florida Wire-Tapping Law, and additionally the sister of one of the officers who was
involved in the calls filed suit.

A Florida Attorney General's Opinion which was handed down prior to the installation of the
telephone system said it was illegal to record the other lines as Lake Worth had done. The
potential damages were tens of millions dollars because the statute provided a civil penalty of
$100 per day; plus punitive damages and attorney's fees; and tens of thousands of calls had
been recorded for several years. [ handled the case in the trial court and was able to persuade
the trial judge that the City of Lake Worth should not be liable despite the Attorney General's
Opinion, and then was successful in having the Court of Appeal in West Palm Beach hold that
there was no liability of Lake Worth due to a good faith belief that the system had been
installed properly, despite the Attorney General's Opinion.

Nationwide Mutual Fire Insurance Company v. Garrity, 23 So. 3d DCA 237 (Fla. 3rd DCA
2009)(Trial Miami, Appeal Miami). The trial judge issued a ruling construing a clause in
Nationwide's automobile insurance policy such that it provided uninsured motorist coverage to
a class of individuals that Nationwide contended was not entitled to uninsured motorist
coverage. The wording in the policy was similar to the standard wording in most other insurers'
automobile policies, and therefore this holding provided coverage for this class of passengers
in practically every automobile policy in Florida, and it would also have been used as
precedent in other states to provide coverage. I was successful in having the Third District hold
the ruling was error and invalidated the ruling, instructing the judge to reverse the ruling. This
saved tens or hundreds of millions of dollars for the insurance industry just in Florida, and also
prevented the ruling from being applied to policies in other states.

Santa Fe Development Corporation v. Randolph, 506 So. 2d 18 (Fla. 3d DCA 1987)
(Miami).

(Two appeals)

$4.5 million indemnity Judgment reversed for no liability. The jury returned a Verdict of $4.5
million dollars against Santa Fe Development Corporation, but found no liability against my
defendant Teitelbaum Construction. Santa Fe appealed the Jury Verdict in favor of Teitelbaum,
which I had affirmed on appeal. Santa Fe then recovered a Judgment for indemnity against
Teitelbaum, and I had this reversed on appeal, such that Teitelbaum did not have any liability
for this Verdict.

City of Miami v. Perez, 509 So. 2d 343 (Fla. 3d DCA 1987)(Miami).

$3.25 million Verdict reversed to enter a Directed Verdict for the defendant. I had a Jury
Verdict of $3.25 million dollars reversed on appeal to enter a Directed Verdict for the
defendant. The case involved an injury on a job site, and the Verdict was returned against the
landowner for the injurics, but [ had this reversed for a Directed Verdict.
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Statute upheld, which saved the defense interests hundreds of millions of dollars. This case
involved the recent statute which abrogated vicarious liability for automobiles. I received a
ruling from the Third District Court of Appeal that the statute was constitutional, and then I had
this affirmed by the Florida Supreme Court. This case saved hundreds of millions of dollars for
the defense interests.

Kaufman v. Lassiter, 616 So. 2d 491 (Fla. 4th DCA 1993)(Palm Beach).

(Three appeals)

Specific performance of $1.68 million shopping center, trial court refused to grant specific
performance for sale of a shopping center for $1.68 million dollars, and on appeal the Fourth
District reversed and ordered the shopping center to be sold for $1.68 million dollars.

MM Venture v. Masterpiece, 559 So.2d 314 (Fla. 3d DCA 1990) (Miami).

§9 million Verdict reduced by $6 million, to $3 million. In a jewelry theft case there was a
Judgment for fraud and negligence of $3 million, plus punitive damages of $6 million, for a
total of $9 million. I reversed the fraud and punitive damages, and therefore reduced the
Judgment to $3 million, a savings of $6 million.

International Insurance Company v. Ballon, 403 So.2d 1971 (Fla. 4th DCA 1981)(Palm
Beach).

(Four appeals)

S11 million defense Verdict reinstated. Jewelry robbery case worth approximately $11 million.
After a three week trial, the jury returned a verdict for Defendants. The trial judge then ordered
a new trial. I reversed this on appeal with instructions to reinstate the jury verdict for
Defendants.

Hartford Accident and Indemnity Company v. Travelers Indemnity Company, 554 So.2d
559 (Fla. Ist DCA 1989)(Pensacola); 529 So. 2d 694 (Fla. 1988); 519 So. 2d 1059 (Fla. 1st
DCA 1988).

(Three appeals)

$18 million bad faith Verdict settled on appeal. I handled three appeals and numerous trial
court activities involving a bad faith Judgment of $16 million, which with interest was over
$18 million. It eventually was scttled on appeal for a substantial amount.

St. Paul Fire and Marine Insurance Company v. Welsh, 501 So0.2d 54 (Fla. 4th DCA 1987)
(Ft. Lauderdale).

$4 million Verdict reversed for a new trial. A bad faith Verdict of $4 million dollar Judgment
was reversed on appeal for a new trial.

Cadillac Motor Car Division of General Motors v. Brown, 428 So0.2d 321 (Fla. 3d DCA
1983)(Miami).

(Two appeals)

§1.75 million Verdict reversed to enter Directed Vedict for defendant. A jury verdict for the
Plaintiff for §1.75 million, which at the time of appeal, with interest, was over $2 million.
Reversed with instructions to enter Judgment for Defendant, General Motors.

Hartford v. Mathis, 511 So.2d 601 (Fla. 4th DCA 1987)(Palm Beach).

(Two appeals)

54.5 million Verdict reduced by $1.5 million. A $4.5 million Verdict was reduced on appeal to
$3 million; a saving of $1.5 million.

Biscayne Medical Center, Inc. v. Ortiz, 438 So. 2d 842 (Fla. 3d DCA 1983)(Case No. 82-
2235)(Miami).

Jury verdict for $2 million, reduced by $1.2 million to $800,000. Extensive post-trial
proceedings handled by the undersigned in which the trial judge eventually entered a remittitur
of $800,000 (a reduction of $1.2 million).

Surface v. Alliance, Third District (Case No. 81-2498)(Miami).
Jury verdict for $2.7 million, reduced by $2 million to $700,000. Extensive post-trial
proceedings handled by the undersigned in which the trial judge eventually entered a remittitur
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Souchanchak v. Eli Lilly, 370 So.2d 8§19 (Fla. 3d DCA 1979, cert. denied, 383 So.2d 1202
(Fla. 1980)

(Florida statewide impact).

(Two appeals)

$20 muillion class action negated by Summary Judgment for the defendant. Case involving drug
DES in which cancer was contracted. This case involved approximately twenty Plaintiffs plus a
count for a class action. Case value of approximately $20 million. Summary judgment for
Defendants based on the statute of limitations; affirmed on appeal and in the Florida Supreme
Court.

Hewko v. Genovese, 739 So. 2d 1189 (Fla. 4th DCA 1999)(Palm Beach).

(Two appeals)

$2 million Directed Verdict upheld. A Judgment was entered against the insured for $2 million
dollars, and the insured then filed suit against the insurance defense attorney for the $2 million
dollar Verdict, for legal malpractice. A Directed Verdict was entered for the defendant in the
trial court, and I affirmed this on appeal.
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IN THE COUNTY COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

CIVIL DIVISION
CITIBANK, N.A. CASE NUMBER:
50-2020-CC-005756-XXXX-MB
Plaintiff
V.
EVAN S GUTMAN AFFIDAVIT OF EVAN GUTMAN

Defendant, Pro Se

AFFIDAVIT OF EVAN GUTMAN

|, Evan Gutman, hereby swear and certify the following facts are true and correct to the
best of my belief and knowledge. | understand | am swearing and affirming to the
truthfulness of the matters stated in this affidavit and punishment for knowingly making
a false statement includes fines and/or imprisonment. | swear and certify as follows:

| have personally prepared and will be submitting to the Palm Beach County Court on
July 4, 2022 a document titled “Defendant’s Motion to Disqualify Judge James W.
Sherman and All Other Palm Beach County Judges; and Stay Proceedings Pending
Florida Court of Appeals Decision on Rule 4.”

The above referenced document contains delineation of numerous facts, circumstances
and citations to law, which | have personally prepared.

| hereby adopt and affirm that the facts, circumstances and citations to law, to the best
of my knowledge and belief as stated in the above referenced document (i.e. Motion),

are true and correct to the best of my knowledge and belief, and | am willing to submit
sworn testimony regarding such, if necessary.

|, Evan Gutman, hereby swear and certify the foregoing to be true and correct to the
best of my belief and knowledge. | understand | am swearing and affirming to the
truthfulness of the matters stated in this affidavit and punishment for knowingly making
a false statement includes fines and/or imprisonment.
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DATED: 7/ = / 7 W %%\—

Evan Gutman
1675 NW 4th Avenue, #511
Boca Raton, FL 33432

STATE OF FLORIDA
COUNTY OF PALM BEACH

This instrument was acknowledged before me on this 2" day of July, 2022 by Evan

Gutman:
[’Z@" ; &

Personally Known ~ /NOTARY PUBLIC

AL FUF

X Drivers License Print, Type or Stamp Commissioned name of Notary

Z Produced ldentification

Notary Public State of Florida
~ Patrick Elie

My Commission GG 944215
Expires 03/23/2024
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